United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




TRANSCRIPT OF RECORD 


TERM, 192*. 


MARGARET M. BERRY, APPELLANT, 


LITTLEFIELD, ALVORP & CO., A CORPORATION 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 



COLUMBIA. 



FILED MAY *2, 1923. 
PRINTED JUNE 13, 1923. 







Court of Appeals of the District of Columbia. 

OCTOBER TERM, 1923. 

No. 3990. 


MARGARET M. BERRY, APPELLANT, 

vs. 

LITTLEFIELD, ALYORD & CO., A CORPORATION 

APPELLEE. 


APPEAL FROM THE 


SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 


INDEX. 


Caption . 

Declaration . 

Pleas .*. 

Replication .. 

Joinder in issue on plaintiff’s replication.. 

Amendment to declaration. 

Fiat of Justice Hoehling. 

Memorandum: Verdict for defendant. 

Motion for new trial. 

Affidavit of Margaret M. Berry. 

Report of Foy Roberson. 

Motion for a new trial overruled; judgment on verdict or¬ 
dered; judgment; appeal noted. 

Memoranda : $oO deposited in lieu of bond on appeal; time to 

submit bill of exceptions extended. 

Bill of exceptions submitted. 

Order making bill of exceptions part of record. 

Assignment of errors. 

Designation of record. 

Clerk's certificate. 

Bill of exceptions. 

Testimony of Margaret M. Berry. 

Dr. Charles S. White. 

Joseph C. Elbert. 

Mortimer Eisner. 

C. B. Craighill. 

Dr. G. B. Jackson. 

Samuel V. Hayden. 

Plaintiff’s prayers. 

Charge to jury. 


Original. 

a 

1 

10 

13 

14 

14 

15 
15 
15 
10 
18 

20 

20 

21 

21 

21 


28 

33 

36 

30 

30 

40 

45 

40 

48 

40 


Print. 

1 

1 

6 

8 

8 

0 

0 

0 

0 

10 

11 


12 


12 

12 

13 

13 

15 

15 

10 

10 

22 

24 

24 

24 

28 

20 

30 

31 


Judd & Detweiler (Inc.), Printers, Washington, D. C., June 8, 1023. 










































Court of Appeals of the District of Columbia. 


Xo. 3990. 

Margaret M. Berry, Appellant, 

vs. 

Littlefield, Alvord & Co., &c. 


a Supreme Court of the District of Columbia. 

At Law. 

Xo. G0543. 

Margaret M. Berry, Plaintiff, 
vs. 

Littlefield, Alvord & Co., a Corporation, Defendant. 

L nited States of A At erica, 

District of Coin •mbia, ss: 

Be it remembered, That in (lie Supreme Court of the District of 
olumbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
mgs had m the above-entitled cause, to wit: 

1 Declaration. 

Filed August 10, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. 

Xo. G0543. 

Margaret M. Berry, Plaintiff, 
vs. 

Littlefield, Alvord & Co., a Corporation, Defendant. 

T he plairitiff Margaret M. Berry, sues the defendant, Littlefield 
Alvord & Co for that the defendant is a corporation, duly incor¬ 
porated and doing business in the District of Columbia, and'is, as it 

1—3990a 
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lias been for many years and was on tlie (lav and year of the grievanto's 
hereinafter complained of, a earl ier for hire by wagons and horse and 
motor trucks of merchandise and other articles, operating on and 
through the public streets and highways of the City of Washington 
and District of Columbia many wagons and trucks in its said business; 
and for that on. to wit, the 17th day of October, 1910. about, to wit, 
the hour of one, P. M., the defendant was operating a certain large 
wagon or truck, bearing its number thereon, to wit. No. 12, on, 
to wit. Twentieth Street, between F and E streets, Northwest, in the 
City of Washington. District of Columbia, said wagon or truck being 
pulled by two horses and being in the custody, care and control of 
a servant employed by the defendant, who was acting within the 
scope of his employment and was driving said wagon or truck on 
said Twentieth Street in a southerly direction from said F Street 
and toward said E Street; and for that the plaintiff on said 

2 day and year was the owner and, driver of a certain Ford 
passenger automobile and about, to wit. one o’clock, P. M., on 

the said day, and in the exercise of her rights and with due care and 
in accordance with the Police Regulations of the District of Columbia, 
she drove her said automobile in a westerly direction on E Street, 
Northwest, in said City and District, until she reached said Twentieth 
Street. Northwest, and then turned to her right and northerly into 
said Twentieth Street: that she turned into said Twentieth Street 
about the center of said street, or slightly to the right of said center, 
and as near the right hand curb as practicable, and was proceeding 
in a northerly direction diagonally to the right at a moderate rate 
of speed and was on the right and East of the center line of said street, 
where she had a right to be. at the same time that the said wagon 
or truck of the defendant was being driven on said Twentieth Street, 
which is a narrow street, being, to wit. thirty feet in width, in a 
southerly direction from F Street and toward E Street, as aforesaid, 
so that said wagon or truck was approaching the position of and 
meeting the plaintiff and hei automobile: that it thereupon became 
and was the duty of the defendant to the plaintiff and to the public 
to use all due and proper care to cause said wagon or truck to be 
driven in a careful and prudent manner and to proceed with great 
caution and as near as practicable to the western curb of said 
Twentieth Street, so as to pass to the right in meeting the plaintiff, 
and in aceordance with the Police Regulations of the District of 
Columbia then in force, so as to avoid striking or injuring or causing 
damage to the plaintiff or her automobile; but the defendant 

3 totally disregarded its duty in the premises and negligently 
and carelessly and in violation of Sections 2, o. and 27 of 

Article XII of said Police Regulations, which are as follows: 

Sec. 2. A vehicle meeting another shall pass to the right. 

Sec. 5. A vehicle shall keep over, as near as practicable, to the 
light-hand curb so as to leave the center of the street free and open 
for overtaking traffic—the slower the speed the nearer the curb. 

Sec. 2/. A vehicle or street car shall not exceed the rate of s|>eod 
established by law and shall proceed with great caution, especially 
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fniZTr' ;? COtS ’i maki ! 1R U,rns > in crossin g other streets and 
in passing other vehicles or street cars. 

nf U rl'. ,S *"i ] "T ,n or tn,( ' k to 1,0 ,lrivon for "’ard «t a reckless rate 
"'"'out caution on (lie left and eastern side of said 
tutli i treet and near (lie left-hand curb of said street as the 

1 tJ'lii!" ,° r ' ,ri . ven in a southerly direction, approached 

s.ud L St eel and the position of the plaintiff and her automobile so 

bat it did not move to the right sufficiently to pass the plaintiff and 
her automobile on the side required by the said Police Regulations 
and did not leave room for (be plaintiff to move lier automobile be- 

rbUii* u" 'V’" 01 ,' !™ pk nl ! (1 " 10 eastern curb of the street to her 
gbt tha the plaintiff saw the position and direction and speed of 

the defendants said wagon or truck too late to get out of the wav of 
scud wagon or truck or avoid a collision therewith or to do anything 
kut come as near as practicable to a stop; and by reason of the de- 
iendanl s negligence and carelessness and disregard of said Police 
Regulations, as aforesaid, the defendant’s said wagon or truck came 
into violent contact with and crashed into the plaintiff and her 
4 automobile; and thereby and as a direct result thereof the 
plaintiff suffered severe, painful and permanent injuries and 
received many severe and painful wounds and bruises in the bodv 
and limbs and received a severe nervous shock, and her back was 
hadly trenched and injured, the spine and ligaments seriously in¬ 
jured, her right log severely bruised and hurt, her back and le^ so 
weakened as to make it necessary for her to walk with a cane andlier 
eyes and powers of sight have been greatly injured and impaired 
and this condition still continues and will continue hereafter and 
her nervous system was and is and will continue to be greatlv de¬ 
ranged and impaired. and she was rendered sick, sore, lame and dis¬ 
ordered and will continue to be sick, sore, lame and disordered and 
she suffered and still suffers and will continue to suffer great pain, 
both of hody and mind, and was confined for many days to her home 
and hed and lost many days from her official duties as a clerk in the 
tinted States War Department, and many nights were rendered 
sleepless, and she has thenceforth been and will continue to be un¬ 
able to go about and attend to her usual duties and pleasures and 
to manage her household, and she has lost and will lose much time 
from her employment as a clerk in the United States W T ar Depart¬ 
ment, at a loss to her of, to wit, one thousand dollars, and her ca¬ 
pacity to earn her livelihood has been greatlv diminished, bv reason 
whereof her efficiency rating as a clerk in the United States War 
J epartment has been lowered and she has been required to work for 
longer hours, or overtime, and she has been denied promotion with 
increased emoluments and additional employment with additional 
pay. both in said W’ar Department, which otherwise would 
° have come to her and which would have increased her earn- 
mgs in the two additional sums of, to wit, two hundred and 
ton dollars per annum and two hundred dollars per annum, re- 
spectively, and she lias been permanently injured in her bodv, limbs 
eyes and in health and strength and powers of locomotion and of 
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sight, and she lias been compelled and will for a long time be com¬ 
plied to incur great expense for medical and surgical treatment in 
endeavoring to be cured of her said injuries, to wit, in the sum of 
four hundred dollars, and her said automobile was broken and other¬ 
wise injured so as to necessitate expenditures thereon by her for 
repairs and to place it in condition where she could use it of. to wit, 
the sum of one hundred and fifty dollars; all in consequence of the 
negligence of the defendant as aforesaid, and all to the damage of 
the plaintiff in the sum of ten thousand dollars. 

Wherefore the plaintiff brings this suit and claims the sum of ten 
thousand dollais ($10,000), besides the costs of this suit. 

Second Count. 


And the plaintiff. Margaret M. Berrv, also sues the defendant. 
Littlefield, A1 vord & Co., for that the defendant is a corporation duly 
incorporated and doing business in the District of Columbia, and is, 
as it has been for many years and was on the day and year of the 
grievances hereinafter complained of. a carrier for hire by wagons 
and horse and motor trucks of merchandise and other articles, 
operating on and through the public streets and highways of the 
City of Washington and District of Columbia many wagons 
b and trucks in its said business; and for that on to wit, the 
17th day of October, 1010, about, to wit, the hour of one, P. 
M., the defendant was operating a certain large wagon or truck, 
bearing its number thereon, to wit. No. 12, on, to wit. Twentieth 
Street, between F and E streets. Northwest, in the City of Washing¬ 
ton, District of Columbia, said wagon or truck being pulled by two 
horses and being in the custody, care and control of a servant em¬ 
ployed by the defendant, who was acting within the scope of his 
employment and was driving said wagon or truck on said Twentieth 
Street in a southerly direction from said F St. and toward said E St.; 
and for that the plaintitl on said dav and year was the owner and 
driver of a certain Ford passenger automobile and about, to wit, one 
o clock. P. M., on the said day, and in the exercise of her rights and 
with due care and in accordance with the Police Regulations of the 
District of Columbia, she drove her said automobile in a westerly 
direction on E Street, Northwest, in said City and District, until she 
reached said Twentieth Street, Northwest, and then turned to her 
right and northeily into said 1 wentieth Street; that she turned 
into said Twentieth Street about the center of said street, or 
slightly to the right of said center, and as near the right-hand 
curb as practicable, and was proceeding in a northerly direction 
diagonally to the right at a moderate rate of speed and was on 
the right and east of the center line of said street, where she had 
a light to be, at the same time that the said wagon or truck of 
the defendant was being driven on said Twentieth Street (which 
is a narrow street, to wit, thirty feet in width) in a southerly 
direction from F Street and toward E Street, as aforesaid, so 
7 that said wagon or truck was approaching the position of and 
meeting the plaintiff and her automobile; that it thereupon 
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became and was the duty of the defendant to the plaintiff to use due 
and pioper care to cause said wagon or truck to be driven in a careful 

h^ d kpnt UdCIlt f ma T Gr and P articilIarJ y to cause a diligent look ou/to 
be kept as its said wagon or truck approached the plaintiff and her 

Sai ? wagon or truck wouId proceed with great 
caution on the right side of said street and pass the plaintiff and her 

automobile to the right, in accordance with the Police Regulations 

o the District of Columbia then in force, and thus avoid «trikin<»- 

and causing damage to the plaintiff and her said automobile bu7 

the defendant totally disregarded its duty in the premises and negli- 

gently and carelessly and m violation of Sections 2, 5 and 27'\>f 

Aiticle XII of said I olice Regulations, which are as follows: 

? cc * A 'chicle meeting another shall pass to the right. 

• y; 0 ; A vehicle shall keep over, as near as practicable to the 
lght-hand curb so as to leave the center of the street free and clear 
for mertakmg traffic—the slower the speed the nearer the curb 

oJlv i j u V T hlcle °/ s / re .^ ear shall not exceed the rate of speed 
established by law and shall proceed with great caution especially 

on narrow streets, in making turns, in crossing other streets and in 
passing other vehicles or street cars. 

l‘; ,u - c( } ! ts ,.^ id "; a K°n or truck to l.c driven forward as it approached 
the plaintiff and l.er automobile as aforesaid, without caution am 
rei klessly and at a negligently rapid rate of speed and without a dili 
gent or proper lookout being kept by the driver thereof so as to keep 
said wagon or truck in a proper position relatively to other 
chicles and the curb of the street upon which it was moving 
in consequence of which negligence and lack of caution saul 
wagon or tiuck of the defendant was driven near the left-hand or 
eastern curb as it proceeded in a southerly direction on said Twentieth 
Street, so as to leave no room for the plaintiff and her automobile 
going m a northerly direction to pass between said wagon or truck 
and said eastern curb, and was driven at so rapid a rate of speed that 
said driver when he finally was aroused from his negligent attitude 
and recognized the position of the plaintiff and her automobile and 
the danger of collision and attempted to rectify the position and 
check the speed of said wagon or truck bis attempt to dnve over and 
pass to the right resulted in said wagon or truck of the defendant 
coming into violent contact with and smashing into the plaintiff and 
her said automobile before he succeeded in stopping the said wagon 
or truck; and by reason of and as a direct result of the defendant’s 
negligence and carelessness and lack of caution and disregard of said 
o ice Regulations, causing the violent contact and crashing of said 
wagon pr truck with the plaintiff and her automobile, as aforesaid 
the plaintiff suffered severe, painful and permanent in ulies and re¬ 
ceived many severe and painful wounds and bruises in the bodv 
and limbs and received a severe nervous shock, and her back was 
badly wrenched and injured, the spine and ligaments seriouslv in¬ 
jured, her right leg severely bruised and hurt, her back and leg «o 
weakened as to make it necessary for her to walk with a cane and 
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her eyes and powers of si^lit have been greatly injured and impaired, 
and this condition still continues and will continue hereafter, and 
her nervous system was and is and will continue to be greatly 
0 deranged and impaired, and she was rendered sick, sore, lame 
and disordered and will continue to be sick, sore, lame and 
disordered, and she suffered and still suffers and will continue to 
suffer great pain, both of body and mind, and was confined for many 
days to her home and bed and lost many days from her official duties 
as a clerk in the United States War Department, and many nights 
were rendered sleepless, and she has thenceforth been and will con¬ 
tinue to he unable to go about and attend to her usual duties and 
pleasures and to manage her household, and she has lost and will 
lose much time from her employment as a clerk in the l nite 1 
States War Department, at a loss to her of. to wit, one thousand dol¬ 
lars. and her capacity to work and earn her livelihood has been greatly 
diminished, by reason whereof her efficiency rating as a clerk in the 
United States War Department has been lowered and she has been 
required to work for longer hours, or overtime, and she has been 
denied promotion with increased emoluments and additional em¬ 
ployment with additional pay, both in said War Department, which 
otherwise would have come to her and which would have increased 
her earnings in the two additional sums of, to wit, two hundred and 
ten dollars per annum and two hundred dollars per annum, respec¬ 
tively. and she has been permanently injured in her body, limbs, 
eyes and in health and strength and powers of locomotion and of 
sight, and she lias been compelled and will l<»r a long time be com¬ 
pelled to incur great expense for medical and surgical treatment in 
endeavoring to be cured of her said injuries, to wit, in the sum of 
four hundred dollars, and her said automobile was broken and othci- 
wise injured so as to necessitate expenditures thereon by her 
10 for repairs and to place it in condition where she could use it 
of. to wit. the sum of one hundred and fifty dollars; all in 
consequence of the negligence and lack of caution of the defendant 
as aforesaid, and all to the damage of the plaintiff in the sum of ten 
thousand dollars. 

W herefore the plaintiff brings 11 i is suit and claims the sum of ten 
thousand dollars ( $ 10.000). besides the costs of this suit. 

THOMAS RUFFIN, 
Attorney / for Plaintiff. 


Pleas. 

Filed September 4, 1017. 

******* 

1. For plea to the declaration, and to each of its counts, the de¬ 
fendant says that it is not guilty in the manner and form therein 
alleged. 

2. For a further plea to the declaration, and to each of its counts, 
the defendant says that the plaintiff ought not to have or maintain 
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hei action against it because it says that the plaintiff’s injuries, if any 
were sustained bv her, were the direct result of her own negligence 

‘ f tu i le . cU ‘- <<? on the day in the declaration 

muitioncd, the plaintiff was having and driving her automobile, in 
ler declaration also mentioned, in a manner violating the Police 
Regulations then lawfully in force and effect in the District of Co- 
tumbia, providing, in Section 4 (a) of Article XII, that a 
11 vehicle turning into a street to the right shall turn the corner 

, ~ , as “ eai ! ,lle ogjd-liand curb as practicable, in that the plain- 

V «i C , 10 a v 0, 1 ni “ kln « a «'ide turn from her westerly course 
,,n , h ?‘ reet 10 a Northerly course on Twentieth Street, Northwest 
and with no vehicle on Twentieth Street to the right of her auto¬ 
mobile, drove and directed her said vehicle, on the said Twentieth 
. tieet, and while in the act of making the said turn, to the West of 

ntll^r 0 ° r m sa,< . S, 1 rcct ’," ot ,urnin « ‘be Northeast corner of the 
intersection of Twentieth and E Streets as near the right-hand curb 

as piacticable, and in line with the vehicle of the defendant then 

proceeding hiwfuHy in a Southerly direction on the West side of that 

Street, as the direct and proximate result of the said carelessness and 

negligence of the plaintiff in violating the said Police Regulations 

• he sustained the injuries losses and damages complained of in her 

declaration, and this the defendant is ready to verify; wherefore the 

( efendant prays judgment if the plaintiff ought to have or maintain 
the aforesaid action against it. 

tl fa ] 'f° r i f “ rlllcr T lea <•> the declaration, and to each of its counts 
he defendant says that the plaintiff ought not to have or maintain 
ha action against it because it says that the plaintiff’s injuries if 
any were sustained by her, were the direct result of her own negli¬ 
gence, m that, at the tune when, etc., to wit, on the day in the decla¬ 
ration mentioned the plaintiff was having and drivin- her auto¬ 
mobile in her declaration also mentioned, in a manner violating the 
ohie Regulations then lawfully m force and effect in the District 
19 01 loliimbia, providing in Section o of Article Nil, that a 

\chicle shall keep over, as near as practicable, to the riglit- 
hand curb so as to leave the center of the street free and 
open for overtaking traffic, in that the plaintiff, while proceeding in 
cr automobile in a Northerly direction on Twentieth Street North 
west and with no vehicle on the said Street to the right of’her au- 
mobile, drove and directed her said vehicle, on the said Twentieth 
Street, to the West of the middle of that Street, not as near as nrae- 
ticahle to the right-hand curb, and in line with the vehicle of the 
defendant then proceeding lawfully in a Southerly direction on the 
est side of that street; as the direct and proximate result of the said 
carelessness and negligence of the plaintiff in violating the said 
ohee Regulations, she sustained the injuries, losses and damages 
complained of in her declaration; and this the defendant is read/to 
icrify; wherefore, the defendant prays judgment if the plaintiff 
ought to have or maintain the aforesaid action against it. 

u urn fu / ther I ’, Iea lllp declaration, and to each of its counts 
lie defendant says that the plaintiff ought not to have or maintain 
her action against it because it says that the plaintiff’s injuries, if any 
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were sustained by her, were the direct result of her own negligence, 
in that, at the time when, etc., to wit, on the day in the declaration 
mentioned, the plaintiff was having and driving her automobile, in 
her declaration also mentioned, at an unlawful and dangerously ex¬ 
cessive, fast and rapid rate of speed, to wit, fifteen miles an hour, 
around the Northeast corner of the intersection of Twentieth and E 
Streets, Northwest, while the vehicle of the defendant was proceeding 
lawfully in a Southerly direction on the West side of the 
13 said Twentieth Street; as the direct and proximate result of 
the said carelessness and negligence of the plaintiff, she sus¬ 
tained the injuries, losses and damages complained of in her declara¬ 
tion; and this the defendant is ready to verify; wherefore, the de¬ 
fendant prays judgment if the plaintiff ought to"have or maintain the 
aforesaid action against it. 

FRANK J. HOGAN, 
Attorney for the Defendant. 

September 1, 1917. 


Replication. 

Filed November 14, 1917. 


1. Now comes the plaintiff, Margaret M. Berry, and joins issue 
with tlie defendant, Littlefield, Alvortl & Company, on the defendant’s 
first plea to the plaintiff s declaration and each count thereof, filed in 
the above-entitled cause. 

2. And, as to the three further pleas, numbered 2, 3, and 4, pleaded 
by the defendant to the plaintiff's declaration and each count thereof, 
and as to each and every of said pleas, the plaintiff says that, by rea¬ 
son of anything alleged in said pleas or in any of "them, her said 
action against the said defendant ought not to be barred, because she 
says that she is not guilty in manner and form as in said pleas or in 
any of said pleas alleged; wherefore, she prays judgment, and her 
damages by her sustained by reason of the committing of the several 

grievances set forth in her said declaration, to be adjudged 
14 against the defendant. 

THOMAS RUFFIN, 
Attorney for the Plaintiff. 


Joinder in hsue on Plaintiff's Replication 


Filed November 27, 1917. 


The defendant joins issue upon the replication of the plaintiff to 
the second, third and fourth pleas. 

FRANK J. HOGAN, 
Attorney for the Defendant. 

November 2G, 1917. 





M. Af. BERRY VS. LITTLEFIELD, ALVORD & CO. 


9 


Amendment to Declaration. 

Filed March 1, 1922. 

******* 

Leine of the Court first having been had and obtained the nlain- 

caL am aSl.^ dee,arUtl0n heret ° f0re fi,ed “ the abo’ve entt 

In the twentieth line from the end of the first count and in ih P 

“'tboiwnifd^M llI1C fr0ln ,l ! < ‘ end of ,he second count, after the word 
thousand, by inserting the words “seven hundred.” 

after the* worSnibs’-bv 11 " K ' t - en<1 , of both ] lirst «» d second counts, 
In the eighth line from the end of the first eoimt and in the ninth 

Crtmg the words “oneTouinT” t ’ "' 0 "'° rds “ SUm of >” ^ 

inserting the words “and hospital.” urgical, by 

In the eighth line from the end of both first and snnnnd 
word!:’it "T 1 “t llar f b ‘ V inser * in K the following 
of the Government Departmen'ts and^b^Ttire^tSefromTt a" 

THOMAS RUFFIN, 

Attorney for Plaintiff. 

I 1 1 (it of Justice I loch l iny. 

Leave to tile granted. 

A. A. HOEHLING, 

Justice. 

Memorandum. 

March 2, 1922.—Verdict for defendant. 

Motion for New Trial. 

Filed March 7, 1922. 

******* 

Now comes the plaintiff and moves the Court to vacate and s P t 
aside the verdict of the Jury rendered in the above entitled cause and 
to grant to her a new trial, upon the following grounds: d 

1. The verdict is contrary to the evidence. 

2. Ihe verdict is contrary to the weight of the evidence. 

2—3990a 
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3. On Bills of Exceptions duly taken at trial. 

4. Because of errors of law committed by the Court in admitting 

evidence over the objection of the plaintiff, and in excluding 
10 evidence offered by the plaintiff. 

5. Because of errors of law committed bv the Court in 

* 

granting prayers of the defendant objected to hv the plaintiff. 

6. Because of errors of law committed by the Court in refusing 
prayers offered by the plaintiff. 

7. Because of errors of law committed by the Court in charging 
the jury. 

8. Because of evidence admitted of special defenses not pleaded. 

9. Because of newly discovered evidence, the non-production of 
which at the trial was not due to want of diligence on the part of 
the plaintiff. 

10. Because the plaintiff was surprised by evidence of misrepre¬ 
sentation or fraud practiced upon other parties than the defendant, 
in which she was not a participant, not pleaded in the cause and not 
material to the issue, which evidence slit' could not have reasonably 
anticipated. 

11. Because the plaintiff was surprised by evidence of compensa¬ 
tion paid by other parties than the defendant for the injuries sued 
for, not pleaded in the cause and not material to the issue, which 
evidence she could not have reasonably anticipated. 

12. Because the Court did not limit tin* effect of evidence intro¬ 
duced by the defendant as to misrepresentation, fraud and compensa¬ 
tion for injuries. 

13. Because of inability of plaintiff to secure the attendance of 
witnesses to rebut evidence of misrepresentation or fraud and com¬ 
pensation for injuries sued for. 

JAMES B. ARCHER, 
THOMAS RUFFIN, 

Attorneys for Plaint iff. 

17 To Frank J. Hogan, Esq., 

Attorney for Defendant: 

Please take notice that the aforegoing motion will be for hearing 
on the 17th day of March A. D. 1922, in Circuit Court No. 3. 

THOMAS RUFFIN, 
Attorney for Plaintiff. 

Affidavit. 

Filed March 17, 1922. 

******* 

Margaret M. Berry, being duly sworn, deposes and says: That she 
is the plaintiff in the above entitled cause; that since the trial of 
said cause she has received from Dr. Fov Roberson, who is a regular 
practicing physician and surgeon of Durham. North Carolina, a 
statement setting forth certain findings made by him from examina- 
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tions given her by him in January or February, 1018, at Durham, 
lV U, a copy of which statement is attached hereto; that after said 
examinations Dr. Roberson reported to her the negative result of 
the A-rav examination of her spine referred to in said statement 
but that he never reported to her the results or his conclusions from 
ins further examinations, and such results and conclusions were 
never known to her, until after the trial in this cause; that she never 
knew until after the trial of this cause that Dr. Roberson had made 
any findings or reached any conclusions other than as to the rc- 
sponsihi lty or non-responsibility of her spine for her condition* 
that she herself never supposed her trouble was related to her 
kidney until the time of the operation she underwent in 
October, 1919, and that she had consulted Dr. Roberson for 
a trouble which she supposed was with her back and had no knowl- 
edge or information that he had made any findings as to the con¬ 
dition of the kidney. 

MARGARET M. BERRY. 


1922 


Subscribed and sworn to before me this the 16th day of March, 


[seal.] 


DORA V. SUMMERS, 

Notary Public. 


Mis. Margaret M. Berry, of \\ ashington, I). C., was under my pro¬ 
fessional care in January, 1918, and for a part of February, 1918. 
She complained of pains in her back and some vague abdominal 
symptoms. In trying to locate the cause of these complaints and 
s\ mptoms, an X-ray examination was made of her spine. Such 
examination was negative and showed no injury to the spine. 

Microscopic and chemical examinations of her urine were made 
and showed the presence of albumin, easts and pus cells. The re¬ 
sults of these examinations, in my opinion, indicated the existence at 
that time (January or February, 1918), of a nephritis, that is, an 
inflamed condition of the kidney. 

If in September or October, 1919, by abdominal operation, a pro¬ 
nounced enlargement of the right kidney was found and in- 
19 dications were found of a chronic inflammation of the right 
kidney, it may he said that such a condition was related to the 
condition found by me. as above stated, the year before, and can read¬ 
ily be accounted for as the same condition, or a normal development 
thereof, which I had found at the earlier time. In other words, if I 
accept as facts the results reported to me of the operative explorations 
in 1919, that there were indications then present of a chronic in¬ 
flammation of the right kidney and a pronounced enlargement of 
that organ, these results, in my opinion, confirm niv findings in 
1918, and the progress or change, if any, from the condition at the 
time of my examinations is to be referred to and accounted for by 
the normal progress to he expected in such a disease. 

Owing to the state of Mrs. Berry's health at the time she was under 
my care, I thought it better not to mention my findings to her, and 
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1 never reported them until after a tiial which I understand has taken 
place this month, in which Mrs. Berry was a party. 

(Signed) FOY ROBERSON, M. D. 

Durham, North Carolina. 

Date, 3/11/22. 

20 Supreme Court of the District of Columbia. 

Friday, March 17th, 1022. 

Session resumed pursuant to adjournment, lion. William Hitz, 
Justice presiding. 

******* 

Before Judge Iloehling. 

Come now the parties hereto by their respective attorneys of record 
and thereupon, the motion for a new trial filed in this cause, is 
argued and submitted to the court and being considered, is hereby 
overruled and judgment on verdict is ordered. Wherefore, it is con¬ 
sidered that plaintiff take nothing by this action, that defendant go 
hence without day, be for nothing held and recover of plaintiff its 
costs of defense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by her said attorney, 
in open court, notes an appeal to the Court of Appeals; whereupon, 
the maximum of an undertaking for costs is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to deposit the 
sum of Fifty Dollars ($50.00), with the clerk, in lieu thereof. 


Memoranda. 

April 8, 1922.—$50. deposited in lieu of bond on appeal. 

April 24, 1922.—Time to submit bill of exceptions extended to 
and including June 1, 1922. 

21 May 29, 1922.—Bill of exceptions submitted. 


Supreme Court of the District of Columbia. 

Wednesday, April 4th, 1923. 

Session resumed pursuant to adjournment, lion. A. A. Iloehling, 
Justice presiding. 

******* 

The Court having this day signed the bill of exceptions in this 
cause heretofore submitted, as of the time of the noting thereof at 
the trial, now hereby orders the same of record nunc pro tunc, 
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Assignment of Errors. 
Filed April 10, 1923. 


The Court erred: 


l. In striking out the testimony of the plaintiff that th« «t non 

. 3 ,:;, 5 , ew as s 

22 sr^avr 

made hv P J?r mi fcen itn Tt CruiR,, 1 il l ,0 , ,es,if - v a ? «> "hat claim was 

,Snf “kJH SFSSH 

e'phdntiff as^to'Tho r"’ *° hi '\ e been ! llu,le lo Mr. Hayden by 
ii»e pilaintm as to the Kann accident and effects- and normitfird; 

™n>T D “ S.r ,,r * »» •' » «£ 

d ™ ., a Kat }" s ? tore an d made necessary bv that accident and 

cssssiar* 10 “" nd h ” ~ >» 

4 W ®?r 

ZZy^y'Zfrz^STnSTZ ™' 8i,c ” hlm by Mr H * y! 

8. In charging the jury that in connection with the situation nre- 
sented in the case of the plaintiff having been injured at 

23 Kann s store in December, 1918, evidence had been offered 
tending to show that she thereafter submitted a claim fnr 

Sr a rfSn?rifann *2* a “° rnev sub ™‘“S the 

naent purporting to have been made by D^^Mann whkh ^t forth 
m some detail the injuries which were the subject mSter ^ tt 
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claim against Kami Sons, and. finally, that the claim against Kann 
Sons was compromised for $1,000; and that it was proper for the 
jury to consider along with all of the other evidence in the case the 
statement of the alleged injuries and their alleged effect upon Mrs. 
Berry, as well also the items of alleged expense, ete., which entered 
into the claim which she made against Kann Sons, and therefrom 
to determine to what extent, if at all, Mrs. Berry submitted claim 
based upon the contention that Kann Sons were responsible for her 
injuries and for doctors* bills, hospital expenses, loss of time, etc., 
and to what extent, if at all. those doctors' bills, hospital expenses, loss 
of time. etc., are included in the present claim and suit against Lit¬ 
tle field Company. 

0. In refusing to permit witness Cortland to testify how far on 
20th Street up toward F he could see when he comes out of the 
house onto the sidewalk where he was on the day and time of the 
accident, October 17. 1010; and in refusing the offer and proffer of 
proof by said witness that when lie stood on the sidewalk in front of 
premises 201 < K Street, the house from which he was coming when 
he heard the crash of the collision, as testified by him in chief, 
he had found by measurements on March 1st. 1022, that, on ac¬ 
count of the distance hack from the sidewalk the corner 
24 house stands and stood on the day of the accident, he could 
see up 20th Street, north, a distance of from M0 to 40 feet 
above the north curb of F Street, and that, on the day of the acci¬ 
dent, he could not sir either vehicle from the same point on the side¬ 
walk of E Street but could only see people running north on 20th 
Street and he had to go half way the distance from said premises 
to tlu* corner before he could get a view of either of the vehicles in 
collision; and in refusing the further offer to prove that the fire¬ 
plug on the west side of said 20th Street, north of E Street, was lo¬ 
cated south of the 17 Street building line. 

10. In refusing to permit witness Mann, after he had stated he 
had such a history, to testify what was the history he had of the 
plaintiff s ease from which he made up his mind as to the cause of 
her condition, to which he testified. 

11. In refusing to permit the plaintiff, after she had stated that 
the extra cost for diet was a very important item to her, to testify 
how much the expense had been to her of the extra cost of dieting, 
necessary as a result of the accident of 1016. 

12. In refusing to compel witness Elbert, on cross-examination, 
to testify whether be observed standing in the middle of the block 
between 20th and 21st Streets while standing on the north sidewalk 
he could see a distance of MO to Mf> feet up 20th Strecet. 

13. In refusing to charge the jury as praved in Plaintiff’s Pravcr 
No. 1. 




14. In refusing to charge the jury as prayed in Plaintiff’s 
Praver No. 5. 


THOMAS RUFFIN, 
Attorney for Plaintiff. 
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Designation of Record. 
Filed April 10 , 1928. 


The Clerk of the Court will include in the transcript of record on 
file in the above entitled cause the following: 

1. Declaration, filed August 10, 1917. 

2. Pleas of defendant, filed September 1 1917 

3. Replication,, filed November 14, 1917 ’ 

4. Joinder in issue on replication to 2 nd, 3rd and 4 th pleas, 
o. Amendment to declaration, filed March 1 . 1922. 

h. Memo.: Verdict in favor of defendant, March 2 19 *>o 

affidavit 0110 " f ° r nC "' ‘ ria1, includin * m,sons "'erefor an.l7upporting 

8 . Memo.: March 17, 1022, motion for now trial overruled and 
judgment on verdict for defendant. Appeal noted undertikino 
for costs fixed at $100 or $50 deposit. ’ klng 

0. Memo.: Deposit of $50 by plaintiff for costs. April 8 19-> 2 
1 , 1922 leln ° llm ° S " bn,il ' ,m of cx< ' p ! ,, ions extended toTune 

on !'• : l!il, ( ? f oxw 1 ,lioii s . on May 20 , 1022, submitted, 

'’ill of exceptions, signed April 4 . 1923 
13. Assignment of Errors. 

14. This designation of record. 

THOMAS RUFFIN, 
Attorney for Plaintiff 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H Beach Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
- >, both inclusive, to he a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made pint of this transcript, in cause Xo. 0054:1 at'I aw wherein 
Margaret M. Berry is Plaintiff and I.itllefield. Alvord & Co a cor 

KSK Sii'ffl”"'’ “*.........5 

In testimony whereof, I hereunto subscribe mv .. and affix 

ttS4 M on^. ,he Ci,y of »>^ 

ISeal of the Supreme Court of the District of Columbia.J 


E. W. 


MORGAN II. BEACH, 

Clerk. 
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28 In the Supreme Court of the District of Columbia. 

At Law. 

No. 00543. 

Margaret M. Berry, Plaintiff, 
v. 

Littlefield, Alvord & Company, Defendant. 

Bill of Exceptions. 

Be it remembered that tlie above entitled cause came on for trial 
before the Honorable A. A. Hoehling, in Circuit Court, Division No. 
3, on March 1, 1922. Before the jury retired to consider of their 
verdict, the plaintiff called witnesses whose testimony tended to prove 
that: 

The plaintiff, Mr*. Berry, was an employee in the War Department 
from July, 1899, to July 16, 19*21, ami as such employee during the 
year 1910 and up to July 16, 1921, her salarly was $1,440 per year, in¬ 
cluding a bonus of $240 per year. On October 17, 1910, about 

29 one p. m., she was driving her Ford Runabout automobile 
westerly on E Street. Northwest, in the City of Washington. 

As she reached 20th St ret, Northwest, she turned north slowlv, com- 
mg into 20th Street on the (to her) right hand thereof, and keeping 
as close to the east curb of 20th Street as she could go. As she 
turned the corner she saw a vehicle ahead of her on 20th Street near 
the corner of F Street. At first she did not notice that it was drawn 
by horses or was coming toward her. After turning the corner she 
proceeded north on 20th Street, past the line of the E Street north 
sidewalk, past the parking also, and then 7 yards past the building 
line, until she had passed the wooden steps of the first house on the 
northeast corner of 20th and E Streets and the front of her car was 
in front of the second brick house on the east side of 20th Street. 
The E Street north sidewalk was 4 yards in width and the parking 
between the sidewalk and the building line was 5 yards deep, so that 
she proceeded about 16 yards north from the E Street curb. As she 
was reaching said position she saw that the vehicle above mentioned 
was a wagon, drawn by two horses, which was coming south, toward 
her, on the same side* of 20th Street as that on which she was driving 
and keeping close to the east curb. She had not increased her speed 
since turning the corner and was going slowly at not over six miles 
per hour and her machine was still in neutral power. Immediately 
that she saw the wagon was coming towards her, she bent forward to 
reverse her machine, hut, not being able to do that, struck her foot on 
the brake with all her force and stopped her car, at the same time 
calling to the driver of the wagon to stop and trying to honk her 
horn. In that situation the driver of the wagon, a colored 

30 man, who was driving as near the east curb of 20th Street as 
possible and coming unusually rapidly for a large wagon, 
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taken of the spine to try and locate the cause of pain. After the 
x-ray she no longer gave attention to her ailment as a spinal injury, 
but her condition continued growing worse all the time. 

In December, 1918, she was in Kami's Sons Company’s Store in 
Washington. She was then walking with a cane, as she did for two 
or three years after the 191b accident. While standing near a 
counter a boy pushing a hamper struck her in the back, and knocked 
her over and she caught on the counter and she was very nervous. 

On being brought home she went to bed that night but did not 
32 continue in bed. 

Thereafter she continued to suffer from the old condition. 
She was so ill in August and September, 191th that on September 
3rd she was taken to Garfield Hospital, being carried to the ambu¬ 
lance on a stretcher. She remained at the hospital until November 
3rd and was operated upon on October first. Then she was kept in 
her bed for two or three months after being taken home. She was 
retired from the Government service on July lb, 1921, on account of 
total physical disability. Before so being retired she lost earnings 
(through having to take time off from work without pay) in one 
stretch of fourteen months, from September, 1919, to November, 
1920, which amounted to $1,(180. Since her retirement in 1921 she 
has lost and will continue to lose $91 b per year, that being the differ¬ 
ence between her active pay and her retired pay; and prior to her 
retirement she had taken all of her annual leave and all sick leave 
and some leave without pay each year since the 191b accident. This 
was necessitated by her physical condition attributable to the 191b 
accident. 

Her expenses were substantially as follows: 


Room at $28.00. about 9 weeks. $252.00 

Nurse, day, at $b.OO—15 days. 90.00 

Nurse, night, at $6.00—10 days. bO.OO 

Dr. White..*. 200.00 

Dr. Mann. 150.00 

Consultant . 10.00 

Anaesthetic . 15.00 

Operating room . 10.00 

Ambulance. 5.00 

Dr. Mann (later). 18.00 

X-ray . 10.00 

Hospital expenses (Durham, N. C.). 14.00 

Dr. Elliott. 12.00 

Dr. Hawkins. 8.00 

Dr. Johnson. 12.00 

Dr. Bowen . 10.00 

Dr. Mann (current) . 9.00 

Dr. Roberson (Durham) . 19.00 

Oculist. 5! 00 


Prior to October 17, 1916, she did not suffer with her back or side 
at all, as she has done since, but was a strong woman, eager about 
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outdoor life, and active, and often walked 2% miles and back to a 
country place, and worked energetically about the place. She has 
been incapacitated since October, 1916, and she cannot walk three 
or five blocks with any comfort. She carries a cushion to support her 
back when she sits down and uses two pillows to support her back at 
night, any lack of support causing her great pain. And she had not 
that pam or that inconvenience before the 1916 accident, and it has 
been with her every moment since, every waking moment, either 
acute or dull, and she is conscious of it always. The sight 
do ot her eyes also has been materially injured. 

riiereupon, the plaintiff as a witness, after testifving that 
the extra cost for diet was a very important item, was asked how 
much the expense had been to her of the extra cost of dieting neces¬ 
sary as a result of the accident of 1916. To this question counsel 
tor defendant objected on the ground that no allegation was made in 
the declaration of such damage and the Court sustained said ob¬ 
jection, to which ruling of the Court counsel for plaintiff excepted 
and said exception was duly noted upon the minutes of the Court 
I hereupon, on cross-examination, the plaintiff was asked by coun¬ 
sel for defendant if she had not a tendency to exaggerate her in- 
juries. She replied that she had not begun to tell the pain she 
sintered and that she had dwelt upon them as little <as possible 
1 hereupon the witness was asked why it was that she refused to let 
a physician representing the defendant make an examination of her. 
lo which question plaintiff replied that she was a woman of refine¬ 
ment and it was most objectionable except under stress of pain to 
have anything approaching an examination and that only from her 
own physician. She added: “No one except a woman of refine¬ 
ment could appreciate that; I could not expect men to do it.” 

Thereupon the plaintiff was further cross-examined by counsel 
for defendant, and the following proceedings were had: 

Q. Mr. Ruffin stated in his opening statement, and I believe vou 
stated in .direct examination, that in December, 1918, you had an 
accident in Kami’s store? A. Yes. 

Q. Was that a serious accident? A. No. 

Q A very minor accident, was it not? A. Yes. 

Q. Did you make a claim against Kann’s? A. I did not make a 
claim. 

Q. Did your attorney? A. ^es; I had a number of cases that I 
put in the hands of an attorney. This was in the absence of Mr 
Ruffin. 


Thereupon the plaintiff, as a witness, on cross-examination, was 
asked by counsel for defendant how much she received in settlement 
of the claim made against Kann Sons Company for the injuries sus¬ 
tained when she was struck by the hamper in that Company’s store. 
Counsel for plaintiff objected to said question, and thereupon the 
following proceedings were had: 

, .^ r * Archer: T understand that we can only recover for injuries 

inflicted by this defendant. We have disclosed that there was another 
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accident. The witness lias been interrogated and said that there was 
an accident, has said that it was not a severe one, and said that she 
received a settlement. Anything which undertakes to describe the 
injury which was received subsequent to the accident in suit, I am 
perfectly willing for that to go in, and I think it may be received, 
but how can the amount of money received go in? A compromise 
without measurement, except the measurement of two parties can¬ 
not cast any light on the identification or the extent of the injury in 
the second accident. It is the judgment of Kann and the judgment 
of this lady, how much of that injury was due to this subsequent 
accident. It is not the judgment of a jury and has no tendency to 
measure the difference between the two. 

Mr. Jones: If the Court please, I propose to show by cross-ex¬ 
amination of this witness, who has just stated that it was a trifling 
accident, that she received a sum of money in settlement, and that 
was a substantial sum of money, which tends to indicate that it was 
not a trifling accident, and that a substantial sum of monev was paid 
her. 

The Court: I think it is proper testimony. She belittled the 
extent of the injury in 1018. She said that it was not serious, 
34 and it was minor, and I think the jury are entitled to receive 
her answer as to what sum, if any, she got. 

Mr. Archer: I would like to have an exception. 

The Court: Yes. 

(Said exception was duly noted on the minutes of the Court.) 

By Mr. Jones: 

Q. Will you please answer the question as to the amount of money 
you received? A. The amount of money I received—you mean 
clear of expenses? 

Q. Not clear of the attorneys’ fees. A. They agreed on $1,000, 
and it was largely for the indignity- 

Mr. Jones: I object and move that it be stricken out. 

The Court: It will be stricken out. 

Mr. Archer: I note an exception; if we are going into the com¬ 
promise all is admissible. 

(Said exception was duly noted upon the minutes of the Court.)” 

In answer to further questions on cross-examination, plaintiff, as a 
witness, testified that she had absolutely no knowledge of any agree¬ 
ment made not to disclose information with regard to the claim she 
made on Kann Sons Company for injuries, that she has no knowl¬ 
edge of any contention having been made in the Kann negotiations 
that the operation in 1919 was due to the Kann accident, and that 
she made no statement and had no knowledge of Mr. Ilayden mak¬ 
ing the statement that her operation or loss of time was caused by 
the accident at Kann Son's Company’s store; that she lost no time 
from Government work on account of the Kann accident, and that 
she never made any claim that time lost from Government sendee 
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or her work was due to the Kann accident, and if such claim was 
made it was without her knowledge. 

Questioned further on cross-examination as to whether Dr G B 

ioi^ S °V 1Slt ^ d her ’ she re P lied that he called on February 22nd’ 
iyi7. Questioned whether she did not tell Dr. Jackson that the 
injuries she had received in the accident were due to a sudden jump 
made by her from the left side of the seat to the right side of the 
seat, she answered that she made no jump. She moved to one side 
to avoid it. Questioned further as to whether she did not state to Dr 
Jackson that the injuries to her back had been caused by the wrench¬ 
ing of muscles by this sudden jump or movement, she replied that 
she could not have made that statement because she can only refer 
to the pain and what occurred.” “I never attempted to state any 
cause, I let physicians do that.” J 

And, thereupon, Dr. J. T. Manx, a witness for plaintiff, testified 
that in August, 1919, he was called in to see plaintiff professionally, 
k he complained of pain in the back, fever and increased urination 
bhe had a high temperature and a rapid pulse. There was tender¬ 
ness in the back extending to the abdomen. She was taken 
So to a hospital on September 3 and remained there till Novem- 
ber 3, 1919. fitness kept her under observation and after 
about a J? onth caded P )r - White in consultation, who later oper- 
a ted. There were pus and rod blood cells in the urine. Witness 
assisted at the operation. The operation showed the great omentum 
was adhering to the surrounding tissue over the right kidney and 
down into the pelvic organs. The appendix was buried in fat - its 
condition was not giving plaintiff any trouble. The right kidney 
was displaced downward and enlarged two or three times its normal 
size, and it showed evidence of chronic inflammatory condition that 
is, some diseased condition of the kidney had produced an inflamma¬ 
tion of the kidney structure. From ithe appearance, this chronic 
condition was of long standing, over a period of years. Thereupon 
the witness was asked whether he had any history of the plaintiff’s 
case from which to make up his mind as to the cause of her condi¬ 
tion; and, upon his answering affirmatively, he was asked what was 
that history, to which last question counsel for defendant objected 
and the Court sustained said objection, to which ruling of the Court 
the plaintiff excepted, and said exception was duly entered upon the 
minutes of the Court. The witness further testified, that, in his 
opinion and basing his opinion upon what he learned in the history 
and in the operation, the cause of plaintiff’s condition was chronic 
condition of the kidney, due to trauma; also he had examined the 
plaintiff about three months ago and her condtiion at that time was 
high fever, increased pulse rate, tenderness in the back and abdomen 
the right side, his opinion is that that condition is a permanent con¬ 
dition, and he attributes plaintiff’s ill health to the condition of that 
kidney and thinks that condition of ill health will continue and be 
permanent. 

There was no cross-examination of Dr. Mann by counsel for de¬ 
fendant. 
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36 And, thereupon, Dr. Charles S. White, a witness for the 

plaintiff, testified that lie was called by Dr. Mann to see Mrs. 
Berry while she was a patient in Garfield Hospital. She was oper¬ 
ated on and he found the appendix inflamed and a good many 
adhesions of the abdomen in the region of the kidneys, and a kidney 
which was very much enlarged, and he saw her daily for two or 
three weeks and has since seen her at long intervals. The right 
kidney was enlarged about twice the normal size and the indications 
were that it was inflamed; it was diseased, at least. The condition 
had existed some time, evidently. lie took her history, as related 
by herself, in order to arrive at a diagnosis. She stated that she had 
been injured about her right side three years previously, and another 
accident a year or so later. She attributed all of her suffering, or 
traced it all, from the time of the first accident, and, in the absence 
of anything else that he could specifically point to, lie attributed 
most of her complaints to that accident. In his opinion, the kidney 
will remain diseased, but just how it will affect her general health he 
cannot state but if her health is failing he can state the condition of 
the kidney would be responsible for it but it is possible to have good 
health with a condition of that kind. lie thought an injury was a 
possible factor to attribute the condition of the kidney to but he 
could not be certain. 

On cross-examination, the witness was asked and answered ques¬ 
tions as follows: 

“Q. Will you assume for the purpose of the question that in 1916 

the witness was in an automobile, that this automobile collided with 

a truck, a horse-drawn vehicle, that the tongue of the truck passed 

through the windshield of the automobile, that in order to avoid 

being struck bv the tongue of the vehicle, the witness suddenly 

moved from behind the wheel to the right of the automobile, in order 

to avoid this tongue. In doing that she strained her back, and 

bruised her leg, to such an extent that it did not break the skin. 

Would you consider, if those things happened three years prior to 

this condition, they were the cause of the internal injury? 
^ ^ ^ 

I he M itness: That, in itself, would not be sufficient to 
cause the kidney disease. 

* * * * * * * 

Q. Also assume that in 1018, in December, 1918, less than a year 
before the operation, a boy in a store, in rushing one of these trucks 
on wheels through the store, carrying packages, struck the plaintiff 
in the back, and caused her an injury. Would you attribute her con¬ 
dition any more to the first accident in which she moved from one 
side of the automobile to the other than you would to the accident 
in which she was struck in the back by the truck? A. I think the 
question is to be divided as to which is the most violent accident. 
It is the matter of violence she suffered. If she was injured more 
by the boy than by moving in the seat, that would play a larger 
part in her health. 
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Q. If the blow was more violent by the truck than by the auto¬ 
mobile and wagon, you would attribute it to the truck? A. Rather 
than to the other, yes sir.” 

The witness also testified on cross-examination that chronic in¬ 
flammation of the appendix is generally caused by gases and very 
rarely by a blow; and that he did not know what caused the en¬ 
largement of the kidney but surmised that it was due to something 
which dislocated the kidney and kinked the tube and caused a back¬ 
ing up of the urine and inflam-ation resulted. 

On re-direct examination, the witness was asked and answered a 
question as follows: 

“Q. In addition to the circumstances cited bv Mr. Jones in his 
question as to what in your opinion might cause this injury sup¬ 
pose von had before you in addition the fact that in October 1916 
the patient, Mrs. Berry, was thrown violently against the side and 
aim of a car, in a collision, and had suffered afterwards great pain 
and had suffered that pain all during the time up to the time of your 
operation in 1919 even to the extent of having her spine x-raved in 
anuarv, 1918. A\ hat then, with that history before you would you 
etate, as in your opinion, most likely to bo responsible for this con¬ 
dition of the kidney? A. T should state that it would he a probable 
cause. It is all a matter of violence, if it was sufficient, enough to 
displace that kidney. That is the gist of the matter, as I see it.” 

38 And thereupon counsel for plaintiff introduced and read 
into evidence Sections 2. 5 and 27 of the Traffic Regulations 
being in force as part of the Police Regulations of the District of 
Columbia on the 17th of October, 1916, as follows: 

“Sec. 2. A vehicle meeting another shall pass to the right 

• uSi 5 \ A 'T hicle shaI1 ko °P ovor as near as practicable to the 
right-hand curb, so as to leave the center of the street free and open 
for overtaking traffic. The slower the speed the nearer the curb 

S fr i 27 ; A y ehic,e or stroot oar shall not exceed a rate of speed 
established by law, and shall proceed with great caution, especially on 
narrow streets, in making turns and crossing other streets and pass¬ 
ing other vehicles or street cars. 

And, thereupon, plaintiff’s ease in ehief being concluded, counsel 
tor defendant, immediately before the close of Court on the first day 
i tr i'7 proceeded to make an opening statement to the jury for 
the defendant, in the course of which the following occurred: ' 

Mr. Jones: Gentlemen of the jury, in this case the defendant will 
show you that the accident took place at about in front 

ol a little store which is on the northwest corner of 20th and E 
Streets * * *. 

Mr. Jones: We will also show you at the time of the second acci¬ 
dent, at the time that accident was settled, there was an agreement 
entered into by Mr. Hayden and the attorney of Kann & Son that 
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the claim would only 1 h? settled with the distinct understanding that 
no information- 

Mr. Ruffin: It seems to me that that is incompetent any such 
testimony to he given, if any such agreement was entered into. 

The Court: That might affect the good faith of the claim, whether 
this defendant is responsible for all the injuries. 

Mr. Jones: We will show von that this agreement was entered into, 
and that the case was finally disposed of by Kann, paving over to her 
$ 1 , 000 .” 


30 And thereupon, Joseph C. Eldert, a witness for defend¬ 

ant, identified a plat, which was introduced in evidence, as a 
plat made by himself of the vicinity of 20th Street between F and 
E Streets, Northwest, and testified that he was an assistant engineer 
in the District Government and that the width of 20th Street and of 
E Street was each thirty-two feet from curb to curb, and that the dis¬ 
tance on 20th Street between the north curb of E Street and the 
South curb of F Street was 451 feet. 

On cross-examination of witness Elbert, the following proceedings 
were had: 

Q. Did von observe standing in the middle of the block between 
20th and 21st Streets while standing on the north sidewalk you 
could see a distance of 30 to 30 feet up 20th Street? 

Mr. Jones: Objected to; not responsive to the direct-examination. 

The Court: Sustained. 

Mr. Archer: I not an exception. 

(Said exception was duly entered upon the minutes of the Court.) 

And, thereupon, Mortimer Eisner, a witness for defendant, was 
shown photographs of the vicinity 20th and E Streets, which were 
introduced in evidence and marked Defendant’s Exhibits 1 , 2, 3, and 
4, and said witness testified that, as indicated on said Exhibit 1, 
there was a fire plug on the west side of 20th Street which was dis¬ 
tant 25 feet and 8 inches from the north curb of E Street; 
40 that the first small tree shown in Exhibits 1 and 2, on the 
west curb of 20th Street, was 41 feet from the north curb of 
E Street; and that the second, third and fourth trees on said west 
curb of 20th Street were, respectively, 05 feet, 88 feet, and 113 feet, 
8 inches, from the north curb of E Street. 

Tt is stipulated by counsel for the two parties that said plat of 
the vicinity, made by witness Elbert, and said four photographs may 
lie used in the Court of Appeals, and referred to in argument in that 
Court. 

And, thereupon, G. B. Craigiiill, a witness for the defendant, 
testified that some time after December 27, 1918, he represented in¬ 
directly the interests of S. Kann Sons Company in negotiations with 
an attorney for the plaintiff herein, for injuries alleged to have been 
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received by the plaintiff in the store of Kann Sons Company Wit- 

viewsw'ith Mr H V dlrecl baling ": ith the Plaintiff. He had inter- 
«.,iH Hayd ? who was ae,ln « as attorney for Mrs. Berry in 

made W Mr H S ' , witness was asked what claim was 

TWr ■ ^ J} aydQn w : th rc ^ ard to the injuries sustained by Mrs 

Berry in the Kann accident, to which the plaintiff, bv her counsel' 

objected on the grounds that the question went into a private rom- 
pronnse between (lie plaintiff and another defendant, that it was 
hearsay and had no tendency to identify or distinguish the injuries 
caused by the two accidents. The Court overruled said objection 
saying that involves no breach of confidence between Mr. Craighili 
and Ins client, This is a claim made by the attorney for Mrs. Berry 
41 the plaintiff in this suit.” Plaintiff noted an'exception to said 
tiling of the Court, which exception was duly noted upon the 
minutes of the Court. And, thereupon, over the said objec¬ 
tion and exception of the plaintiff, the witness gave evidence th^t 
Mr. Hayden stated to witness and read to him extracts from what 
Mr. Hayden said was a statement that Mr. Hayden had obtained 
from Mrs. Berry, the plaintiff, or notes which' Mr. Havden had 
made of a statement which Mrs. Berry had made to Mr Havden 
about some claim that on December 27. 1018, Mrs. Berrv was a cus- 
omer in Kann s store and while standing near a counter one of 
Kann s employees had pushed a little hamper, with which they 
transport packages about the store, against Mrs. Berry striking 
i‘‘V" 'I 1 . 0 Ija, k and causing her to strike against a 'show case 8 
, •',7 ! ,e s, ‘°"' c ase with her abdomen; and that Mr. Havden 
said the hamper struck her m the back and that knocked her ab¬ 
domen against the corner of a show case and she had been suffering 
ever since that had occurred and she had been laid up for two or 
three weeks and did not return to her work until the middle of Janu¬ 
ary and had been attended by a Dr. Mann; and that Mr Hayden in 
support of her claim for damages against Kann finally gav/to wit¬ 
ness a copy of a statement of Dr. Mann showing what the injuries 
were, according to Dr. Mann. injuries 

Said witness thereupon produced a paper which he said he was in¬ 
clined to think was the original document given him bv Mr. Hayden 
and counsel for defendant offered said paper in evidence. Counsel 
or plaintiff objected to said offer on the ground that it was going 
"to a private compromise between the plaintiff and a different party’ 

| ad *?? tendency to identify the injury and that it was hearsay and 
that if said paper was offered to contradict Dr. Mann in any’par- 
“ w foundation had been laid for such contradiction because 
Dr Mann was not asked anything about it, which he was entitled 
to be asked. But the Court overruled said objection, saying “that 
paper was submitted by the then attorneys for the plaintiff in 

“ if T? !" su , pport of hcr cla 'm of damages for injuries 
alleged to have been received at Kann Sons.” The Court con- 
tinued: It has cropped out in the case that there was an accident in 
which the plaintiff says injuries were sustained. Now it develons 
there was an accident of a kind which resulted in her receiving dam- 

4—3990a 
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ages from Kami Sons. There was a statement of injuries submitted 
on her hehalf in support of that claim against Kami Sons. I think 
that fairness in the case not only requires hut that it is for the benefit 
of both sides that that go in.” 

And the plaintiff then and there noted an exception, and, there¬ 
upon, over the said objection and exception of the plaintiff, said 
typewritten paper identified by the witness was given and read in 
evidence and was as follows: 

“Nov. 6, 1019. 

This is to certify that 1 was called in to see Mrs. Margaret A. 
Berry on August 30, 1919, who was suffering with a high fever, 
headache, pain in the neck, tenderness in the abdomen and back. 

1 advised Mrs. Berry that she go to the hospital for treatment. 
After being in the hospital for a few days a diagnosis of pyelitis was 
made. Mrs. Berry continued to suffer with marked tenderness in 
the abdomen, especially over the gall bladder, and pain in the back, 
nausea and vomiting. 

Due to her condition not improving, a consultant was called in 
and an operation was advised. On opening the abdomen and by 
exploration adhesions of the great omentum were found around the 
lower pole of the right kidney and to the pelvic organs. The right 
kidnev was verv much enlarged and showed evidence of chronic in- 
^animation. The appendix was slightly elongated and buried in 
fat. 

The appendix was removed and the adhesions broken up. The 
other abdominal and pelvic organs were apparently normal. 

From the history given by Mrs. Berry that she was injured by 
being hit in the hack with a hamper, her abdomen striking the 
corner of a counter, I think that these injuries were the predisposing 
cause of her recent illness. 

.T. T. MANN, M. P., 

Fontanet Courts.*’ 


And, thereupon, over the objection and exception of the plaintiff 
that the same was hearsay and irrelevant, witness testified that Mr. 
Hayden requested before giving Dr. Mann's statement to the witness 
that he. the witness, would promise not to turn it over to the attorneys 
for the defendant in this cause. Witness was asked what was the 
amount paid in settlement, to which question the plaintiff objected 
on the ground that it sought to elicit the terms of a private com¬ 
promise and had no tendency to identify the injuries claimed for 
in this suit as distinguished from the injuries received in the 
43 accident in Kann Sons Company. And, thereupon, over the 
said objection and exception of the plaintiff, the witness testi¬ 
fied that the amount paid Mrs. Berry in settlement of her claim 
against Kann Sons Company was $1,000.00. 

On cross-examination the witness said he represented Kann in¬ 
directly in said transaction; that before he settled the Kann case, 
which was settled about the 1st of December, 1919, information as 
to the description of the injuries in the declaration in the Littlefield 
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Alvoid and Company case came to him; that lie had an extract from 
ea.d declaration; that he was not settling for any injuryThat C 
Hm y V Littlefield Alvord and Company, but that the 
.ject °f his injury was to avoid doing that, as lie wanted to nnv 
only for what was caused by Kann Sons; that Mr. Havden told 
ltness that Mr. Ruffin, Mrs. Berry’s attorney in the Littlefield 

in that e<IK “’ ra,u ' p ; an< i as he was not representing her 
that case lie did not wish to prejudice Mrs. Berry’s claim in that 

luf’ * nd ior 'hat reason requested that no information be given to 
the attorneys for Littlefield Alvord and Company; that Mr Havden 
said lie would not give Dr. Mann’s statement to the witness unless he 
iiould agree not to give it to the attorneys for Littlefield Alvord and 

agreement "' ,<nW8 ’ rcf l ulnn S 'he information, entered into the 

rJ,!"i 'n 1 ".' 00 !, ox ?l nin alien counsel for defendant asked witness 
( laigliill \\ hot her Mr. Hayden claimed this operation of Mrs Berry’s 
was caused by the accident at Kann’s store and made necessary by 
that accident. Jo this question counsel for plaintiff objected on the 
ground that it was irrelevant and incompetent, called for hearsay 
and had no tendency to identify the injuries received in the acci¬ 
dent involved in this suit nor to distinguish them from the injuries 
received n, the Kami accident. The Court overruled said objection 
to which ruling counsel for plaintiff excepted, and said exception 
"as noted upon the records of the Court. 

I he witness thereupon answered as follows: 

44 My recollection is that he did; that he said he had consulted 

ta tt V ^ lal ^ Ihte. "’ho had performed the operation, and 
a J)r. Harden, and I)r. Mann, and that they advised him that the 
operation—(at this point counsel for plaintiff interrupted the witness 
and called the attention of the Court to his understanding that all 
of the matter going into evidence in the answer of the witness was 
covered by the exception theretofore taken by said counsel; and the 
Court allowed the exception as so understood)—and he submitted a 
statement of her expenses at the time of the operation; mv recollec¬ 
tion is about $400, $250 to Dr. White and $150 to Dr. Mann or 
somewhere around that; and the amount of time she would lose in 
the time of the operation, and that he had consulted these doctors 
and they told him that the accident of October, 1010, the Littlefield- 
Alvord accident, was too remote to cause this operation, whereas the 
accident which occurred only a few months before, December, 1018. 
being nearer in time, was more apt to have caused the operation, and 
it was my understanding that the expenses for that operation, Dr. 
White’s bill, and idl other hospital expenses and loss of time should 
he paid hv Kann Sons on account of that accident. 

Defendant thereupon called witnesses whose testimony tended to 
prove that on October 17, 1016, the plaintiff coming west on E 
Street was driving pretty fast, so fast that she made a wide turn; 
that the wagon was coming south on 20th Street at a slow trot; that 
the collision took place on the west side of 20th Street, where the 
wagon came on the driver’s right hand side of that street, and where 
the plaintiff had driven her automobile on her left hand side of Ihe 
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street, after making a wide turn from E Street; that the point of 
collision was approximately three feet from the west curb of 20th 
Street, between the water plug and the alley or driveway, just above 
the fire plug and about three feet from it, and was between the Hre 
plug and the first tree shown in the photographs (Defendant's Ex¬ 
hibits 1, 2, 3 and 4) ; that the alley or driveway alluded to is a sort 
of a drive coming down to 20th Street alongside the north side of the 
store that stands on the northwest corner of 20th and E Streets; that 
the driver of the wagon was Gus Mellon, now dead, and that he 
shouted to the plaintiff to “look out,” pulled up his horses; that the 
plaintiff said she was not hurt hut told the driver of the wagon she 
would have him arrested and sent for an officer; that the course of 
the automobile coming up E Street and turning into 20th 
45 Street until reaching the point of collision as testified to by 
one witness was as indicated hv the dotted pencil line upon 
the plat drawn by witness Elbert as heretofore introduced in evi¬ 
dence and stipulated to he used (supra) ; and that one of the de¬ 
fendant's witnesses from his position on E Street up near 21st Street 
saw the horses before the accident but could not very well see the 
wagon. 

And, thereupon, Dr. G. B. Jackson, a witness called on behalf of 
the defendant, testified that he was a practicing physician; that on 
or about February 22, 11)17. he called upon the plaintiff; that he did 
not make a physical examination of her; that the plaintiff mentioned 
a collision between the wagon of the defendant and her automobile. 
For the purpose (and so offered) of contradicting the plaintiff in 
what she had previously testified as to what she had stated to Dr. 
Jackson, the witness further testified that the plaintiff stated that 
when the pole of the wagon struck the windshield of her automobile 
she jumped from the left to the right side of the automobile; and she 
claimed she was shaken up and shocked and did not name any par¬ 
ticular part of her body except using the term “twisting of the back,” 
and no other part of her body was mentioned as directly injured by 
this jumping or lunging. 

And, thereupon, the defendant gave in evidence a certified copy 
of the official weather report for the 17th day of October, 1916, show¬ 
ing no rainfall but between 8.15 and 8.28 A. M. on said date there 
was “a trace of moisture." 

And, thereupon, the case of the defendant in chief being con¬ 
cluded, the plaintiff called in rebuttal C. W. Cortland, a witness 
who had testified for the plaintiff in chief. And, thereupon, counsel 
for plaintiff propounded to the said witness the following 
40 question: 

Mr. Cortland, can you state how far on 20th Street up 
toward F you can see when you come out of the house onto the side- 
walk where you were on the day and time of the accident, October 
17, 1916? 
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And t he defendant by its counsel objected to the said question as 
not calling for proper rebuttal testimony which objection the Court 
sustained, saying: “I have given both sides full op^rtunitytodis- 

lh *, ,llP, ( r o CaSf ; ,, ! <1 0111 not s ° ln>1 ,0 °Pe n !t op again.” Thereupon 
the plaintiff noted an exception to said ruling 

if t n mi«edTask h tbe lai ”!i ff ° ffc ( - ed to P rovc b - v the said witness, 
permitted to ask the said question, that when the s-iid witnnJ 

stood on the sidewalk in front of premises 2017 E Street* the house 

roin which he was coming when he heard the crash of the collision 

l«t e i<)->2 d that 1111 m e h ,ef » he had found by measurements on March 
” 1J " 2 ’ tl . a( > on account of the distance back from the sidewalk 

could sec 1 ",, n°m\X e, t,n<1 r d T "' e di,V of the accident, he 
' , U P zutl1 street, north, a distance of from in df) 

above the north curb of E Street, and that, on the day of he accidenf 

of E°W, 0 h,r e ", l ', er V , ehicle fr . — Point on {he St 

and t oet but could only see people running north on 20th Street 
and lie had to go half way the distance from said premises to the 
rner before lie could get a view of either of the vehicles in collision 
and further offered to prove that the fire-plug on the west side f S 
20 h Street, north of E Street, was located south of the E Street 

mi ,'f t K T i BU r ,hc t Court ''ejected the said offer and proffer of 
pioof, to which ruling (he plaintiff noted an exception. 

And, thereupon, Samuel V. Hayden, a witness for the nl dntiff 
gave evidence tending to show that he is a member of the bfi‘of tlfe 
DUnet of Columbia and was the attorney for Mrs. Berry in the 
negotiations for the settlement of her claim against S Kann 
4 7 Sons Company; that there was a compromise made and tC 
l . u i raighill has unintentionally misquoted some of it - th-it 
lie told Mr. Craighill that the attorney for the plainsff In til 

fieWand AlvSrl ” 111 PreJUdice Mn - B ^ in -it afainst LitUe" 
rv^L ii it ,' 1 1C ?, f . l "' tl ; CrS! ' id ,, ' n( he ha d no recollection of tellimr Mr 

r °r r >",w in., b, toSitsi ss 

does not see how lie could have stated it. M U 

In answer to the question whether Mrs. Berrv gave him inv in 
struct ions as to what he should do in the ease in which hi y 

ne^ n/t" 10 ^ n " CaSe)> as reIatin K t0 the ease on trial the the wit’ 
ness (after referring to a memorandum from which he refreshed his 

hair’s R J “' nR ? memorandum made by him ,!ll' 

",' th Berry which memorandum he said he submitted to Mr 
aighill, no doubt) testified that there is in this memorandum tW 
she does not want the case that she has iviinst T inL>fi J a i j 
prejudiced; that her injury is a different one from that A ' V ° rd 
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Upon production of said ineinoinnduin by the witness, it was in¬ 
troduced in evidence by the defendant, and read to the jury, and is as 
follows: 


“Washington, I). C., March 29, 1919. 

Margaret M. Berry 
vs. 

S. Kann Sons and Company. 

Statement of ('axe Made by Maryaret M. Berry. 

The accident occurred in tlie last week of December, 1918—the 
Friday following Christinas. 

Place: Kahn's Store, 8th and Market Place, X. W., Washington, 
D. (\, first tloor. 

She was in the store for tin* purpose of transacting business, pur¬ 
chasing books and paper, and had stepped around the counter to look 
at some books. 

The gentleman who accompanied her is Dr. William D. Morse, of 
University, North Carolina. 

She was standing and picked up a book to look at it, and all of a 
sudden she received a blow in the back, which knocked her 
48 over this case by which she was standing. She saw what struck 
her, it being one of those hampers in which goods are car¬ 
ried. She was assisted by some of the employees of the store to a 
chair. The manager brought the accident to the attention of Mr. 
Kann. She was sent home in a taxi procured by Mr. Kann and ac¬ 
companied by a nurse in the store. The nurse left her in her apart¬ 
ment at the Farragut. She went to bed, got up the next day, and 
got treatment every day from an osteopathic physician. She was un¬ 
able to go back to her work until the 2nd of January. She is still 
suffering from the injury. She was struck in the back, causing an 
internal injury, suffering in the abdomen. 

Afterwards Mr. Kauffman came to see her, but did not wait until 
she was dressed, and able to sec him. No offer of settlement. Her 
present treatment is exclusively for the injury. Dr. Morse saw the 
accident. The nurse assisted her to her apartment, and asked Dr. 
Ilawkins to come in and then the trained nurse left. The accident 
took place about six o'clock. She stayed in bed until the next after¬ 
noon. She was under treatment of an osteopathic physician in the 
Farragut named Dr. Johnson.” 

Thereupon the plaintiff prayed the Court to instruct the jury as 
follows: 

Prayer No. 1 for Plaintiff. 

“The jury are instructed that if the defendant’s driver was driv¬ 
ing his team southward on 20th Street and any part of said team was 
east of the center of said 20th Street it was a violation of the Police 
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Regulations and constitutes negligence as a matter of law on the part 

oi the defendant. Accordingly, if you find that the defendant’s 

wagon or team was driven so that any part thereof was east of the 

center line of said street, and that the position of the team or wagon 

wa ® { }}% „ ect cause of tlle collision, your verdict must be for the 
plaintiff.” 

The Couit refused to so instruct the jury and rejected said prayer 
for instructions No. 1. ‘ 1 J 

The plaintiff thereupon excepted to the ruling of the Court which 
exception was duly entered upon the minutes of the Court. 

Thereupon the plaintiff prayed the Court to instruct the jury as 
follows: J J 


Prayer Xo. 5 for Plaintiff. 

The jur\ aie instructed that if the plaintiff was operating her car 
at a lawful rate of speed and was turning the corner at the northeast 
curb of -Oth and E Streets, as close to the curb line as it was prac¬ 
ticable to drive in making the turn, she was legally entitled to assume 
that no vehicle would approach E Street from the north on the east 
side of 20th Street, because it would he unlawful to approach 
h Street from the north on the east side of 20th Street And 
accordingly, until the plaintiff realized, or by the exercise of 
reasonable care could have realized, that the defendant’s vehicle was 
approaching E Street on the east side of 20th Street, she was under 
no legal obligation to stop or divert her course, and would not he 
negligent in failing to do so.” 

The Court refused so to instruct the jury and rejected said prayer 
for instructions No. r>, to which action the plaintiff excepted and 
winch exception was duly entered upon the minutes of the Court. 

1 hereupon the Court charged the jury, saving (this being the 
entire charge of the Court). 1 

Gentlemen of the Jury: This is a suit brought bv the plaintiff 
Margaret M. Kerry, against the defendant Littlefield, Alvord & Com¬ 
pany, to recover damages in the sum of $10,000 for personal in¬ 
juries alleged to have been received, and certain financial losses alleged 
to have been sustained, by her because of a collision which occurred 
between a Ford runabout, which plaintiff* was driving at the time 
and a two-horse wagon or truck of the defendant Littlefield, Alvord 
& Company, on October 17, 1913, at or about 20th and e’S treets, 
N. W., this city, the allegation of plaintiff being that the collision was 
the result of defendant s negligence and carelessness. 

“I instruct you that the burden of proof in the case is upon the 
plaintiff to establish her right to recover, as well also as the nature 
and extent of injuries received and damages sustained, by what is 
(ailed a fair and reasonable preponderance of the evidence. 

The plaintiffs claim against the defendant is based upon a charge 
of negligence and, of course, she must recover, if at all, upon satisfy- 
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ing you by tlie measure of proof that I have just stated, that the 
accident in question was the result of the sole negligence of the de¬ 
fendant. Hence, if you should find from all of the evidence in the 
case that the plaintiff' herself by her own negligence contributed in 
whole or in part to the accident which befell her, then the plaintiff 
can not recover. 

It does not concern you as to the extent or degree of plaintiff’s 
negligence. If you find she was guilty of any negligence on the 
occasion in question which contributed to the accident that will pre¬ 
vent any recovery in favor of the plaintiff. In this connection I 
will read plaintiff's second prayer, which I have granted as modified, 
and which is this: 

The jury are instructed that the contributing negligence which I 
have just been referring to which would defeat the right of plaintiff 
to recover in case the plaintiff is negligent is a matter of affirmative 
defense; that is to say, assuming the plaintiff establishes the collision 
to have been the result of defendant's negligence, the plaintiff is not 
obliged to bring forward evidence of care on her part in order to re¬ 
cover. and unless negligence on her part is established by proof her 
right to recover would not he impaired or defeated. The existence 
of contributory negligence, however, may be established by all of 
the evidence in the case; that is, from the evidence offered on behalf 
of the plaintiff, or from the evidence offered on behalf of the defend¬ 
ant. or from the evidence on both sides—that is, from all of the evi¬ 
dence in the case. 

I have granted defendant's prayer No. 1, which is this; 

You are instructed that no presumption of negligence on the part, 
of the defendant arises in this case from the mere happening of 
the collision between the wagon operated by the defendant’s agent 
and plaintiff's automobile. The burden is on the plaintiff in this' 
case to prove by a preponderance of the evidence that her injuries re¬ 
sulted from negligence on the part of the defendant, and unless the 
plaintiff has sustained that burden then, under the law, your 
f>0 verdict should be for the defendant. 


You are further instructed even though you find from the 
evidence that the defendant was negligent at the time of the happen¬ 
ing of the accident, if you also find from the evidence that the plain- 
tiff was at that time herself negligent and that her own negligence 
contributed at the time in whole or in part in bringing about the 


accident, then your verdict should be for the defendant. 

Prayer No. 3 of the plaintiff, is that the jury are instructed that 


if they find for the plaintiff the damages to he awarded her are 
such damages in money which will fairly compensate her for the 
mental and physical pain and suffering which, according to the 


evidence, are the direct results of the collision. 


Also the plaintiff in such case is entitled to recover all sums of 
money which she was compelled to lav out for medicines, medical 
and surgical treatment, which the evidence shows to have been ex¬ 
pended, and for all sums of money which she has lost by reason of 
loss of time including the reasonable value of any time to which she 
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subsequent act with which Littlefield, Alvord & Company, the de¬ 
fendant in this case, was in no way concerned.” 

To that portion of the Court’s charge which deals with the copy 
of the statement handed by Mr. Ilayden to Mr. Craighill, the plain¬ 
tiff excepted on the ground that the purported statement of Dr. Mann 
produced by witness Craighill and the testimony of witness Craighill 
as to terms and amount of the compromise and the inducement 
thereof had no tendency to identify or distinguish the injuries for 
which this suit was brought and should not be considered by the 
jury as so charged. 

And thereupon the jury retired to consider of its verdict and re¬ 
turning to the court-room rendered a verdict of not guilty in favor 
of the defendant. 

The foregoing exceptions were each duly noted and allowed by the 
Court at the trial hereof and before the jury retired to consider of 
their verdict; and, because the matter and things herein set forth 
constitute the substance of all the testimony and proceedings in this 
case and all that is proper to be considered in connection with the 
exceptions reserved as aforesaid, the plaintiff, desiring to have the 
same made a part of the record herein, in order that this cause may 
be reviewed on appeal, asks the Court to sign and seal this her bill 
of exceptions, and make the same a part of the record for the pur¬ 
pose aforesaid, which is accordingly done, nunc pro tunc, this 
the 4th day of April 1923. 


Bv the Court: 


A. A. IIOCHL, 

Justice. 


O. K. 

FRANK J. HOGAN. 

EDMUND L. JONES. 

[Endorsed:] Kiw. No. 60543. M. M. Berry v. Littlefield, Alvord 
A Co. Bill of Exceptions. Signed 4/4/23. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3990. Margaret M. Berry, appellant, vs. Littlefield, Alvord & Co., 
Ac. Court of Appeals, District of Columbia. Filed May 1*2, 1923. 
Henry W. Hodges, clerk. 
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IN THE 


^ourf of jiafricf of Columbia. 

* ■ 


OCTOBER TERM, 1923. 


No. 3990. 


MARGARET M. BERRY, Appellant, 


vs. 


LITTLEFIELD, ALVORD & CO., a Corpora 

Appellee. 


vtiox, 


BRIEF FOR APPELLANT. 


Statement of Case. 

This case conies up on the appeal of the plaintiff below 
from a judgment of the Supreme Court of the District of 
Columbia, based on a verdict for the defendant. 

Ihe action was one for damages in the sum of $20,000, 
alleged to have been suffered by the plaintiff as the result 
of the defendants negligence in causing a collision between 
the defendant's two-horse truck and the plaintiff's Ford 
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automobile driven by herself, on the 17th of October. 1916, 
on Twentieth Street, between E and F streets northwest, in 
the City of Washington. 

The negligence alleged in the declaration as amended 
was the defendant's truck being driven southward between 
E and F streets, in violation of sections 2, 5, and 27 of 
article XII of the Police Regulations, at a reckless rate of 
speed and without caution and without proper lookout being 
kept by the driver thereof, on the left and eastern side and 
near the left hand curb of 20th Street, so that as it approached 
the plaintiff it did not move to the right sufficiently to pass 
her nor leave room for her to move her automobile between 
said truck and the eastern curb of the street to her right, the 
result of which was to crash into the plaintiff's automobile 
after she had come west on F Street and had turned the 
northeast corner of Twentieth and E Streets and was going 
north on her right hand and the eastern side of Twentieth 
Street, near the curb, at a moderate rate of speed, until she 
stopped in attempting to avoid a collision with the defend¬ 
ant s tiuck. Resides allegations of $b>0.00 damages to her 
automobile, plaintiff alleged damages in bruises and in per¬ 
manent injuries, among other parts of *her body, in her 
right kidney, causing her great and continuous pain, in¬ 
capacitating her for work and pleasures, causing much ex¬ 
pense for medical and surgical and hospital treatment, loss 
of time from (iovernment employment, and a loss of $916.00 
per annum by reason of being retired from Government serv¬ 
ice. which retirement will be permanent (Record, 3, 5, 0). 

The defendant pleaded the general issue and three special 
pleas. These special pleas allege affirmatively that any in¬ 
juries sustained by the plaintiff were the result of her own 
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ne £hg e nce. Plea Xo. 2 alleges that the collision occurred 
while the plaintiff was “in the act of making a wide turn 
from her westerly course on E Street to a northerly course 
on Twentieth Street/’ in violation of police regulations, and 
Plea Xo. 4 alleges that the collision occurred while the plain¬ 
tiff was driving her automobile “around the northeast corner 

of the intersection of Twentieth and E streets” (Record 
7,8). 

The first eight assignments of error relate to admission of 
evidence, and rulings as to its effect, regarding a compromise 
made by a former attorney of the plaintiff of a claim for 
damages against a stranger to this case, S. Kann Sons Co., 
for an injury received in the store of that concern by the 
plaintiff being struck by a hamper and knocked against a 
counter on December 27, 1918. 

These eight assignments (Record, 13, 14) are: 

1. In compelling the plaintiff to testify as to the 
amount it was agreed by S. Kann Sons Company to 
pay her in compromise of a claim against said com¬ 
pany for another and different injury than that which 
is the subject of suit in this case (Record, 20). 

2. In striking out the testimony of the plaintiff 
that the $1,000 agreed to be paid to her by S. Kann 
Sons Company was largely for the indignity suffered 
hv her in the injury received in said company’s store, 
and in accepting part of her answer, while rejecting 
another part, to the (juestion as to what she received 
from said company (Record, 20). 

^ 3. In permitting witness Craighill to testify that 
S. Kann Sons Company paid the plaintiff the sum 
of $1,000 in compromise of a claim made by her 
against said company for an injury received in said 
company’s store on December 27, 1918 (Record, 26). 
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4. In permitting witness Craighill to testify that 
Mr. Hayden requested before he would give an al¬ 
leged statement of Dr. Mann to the witness that Mr. 
Craighill would promise not to turn it over to the 
attorneys for the defendant in this ease (Record, 26). 

5. In permitting witness Craighill to testify as to 
what claim was made by Mr. Hayden, with regard to 
the injuries sustained in the Kami accident by the 
plaintiff in this cause, and permitting said witness to 
testifv as to what he said Mr. Hayden stated and read 
to him from a statement said to have been made to 
Mr. Hayden by the plaintiff as to the Kann accident 
and effects, and permitting said witness to testify 
that Mr. Hayden gave him a copy of a statement of 
I)r. Mann (Record, 25). 

6 . In permitting witness Craighill to answer the 
question whether Mr. Hayden claimed the plaintiff s 
operation was caused by the accident at Kami's store 
and made necessary by that accident, and permitting 
said witness to extend his answer to said question as 
shown in the record (Record, 27). 

7. In permitting the introduction in evidence of a 
typewritten paper produced by witness Craigliili 
which the witness said he was inclined to think was 
the original document given him by Mr. Hayden as 
a copy of a statement of Dr. Mann (Record, 26). 

8 . In charging the jury that in connection with 
the situation presented in the case of the plaintiff 
having been injured at Kami's store in December, 
1918, evidence had l>een offered tending to show that 
she thereafter submitted a claim for damages against 
Kann 8011 s and that her attorney submitted to the 
attorney representing Kann Sons a statement or copy 
of a statement purporting to have been made by Dr. 
Mann which set forth in some detail the injuries 
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Kann Sons, and, finally, that the claim against Kann 
Sons was compromised for $1,000, and that it was 
Proper for the jury to consider along with all of the 
other evidence in the case the statement of the alleged 
injuries and their alleged effect upon Mrs. Berry, as 
well also the items of alleged expense, etc., which 
entered into the claim which she made against Kann 
Sons, and therefrom to determine to what extent, if 
at all, Mrs. Berry submitted claim based upon the 
contention that Kann Sons were responsible for her 
injuries and for doctors bills, hospital expenses, loss 
of time, etc., and to what extent, if at all, those 
doctors bills, hospital expenses, loss of time, etc., are 
included in the present claim and suit against Little¬ 
field, Alvord & Company (Record, 33). 


These eight assignments raise questions of the (1) 
rele\ancy of certain representations alleged to have been 
made bv a former attorney of the plaintiff to a stranger to 
this suit regarding a different claim; also of the (2) authority 
of the plaintiff’s former attorney to make admissions which 
may be used against his client, and to make admissions (3) 
in another and different case with a stranger that will bind 
his former client in this case, and to make such admissions 


(4) when authority to do the acts and things admitted is, 
without contradiction or other attempt to show authority, 
negatived by evidence previously brought out by the party 
offering them, the defendant; also of the propriety of ad¬ 
mitting evidence (5) of a compromise of the stranger case 
and (6) of the amount for which it was compromised and 
(7) of a promise made by the other party to that case not to 
give information to the defendant in this case; and of ad¬ 
mitting evidence of the declarations of said attorney cover- 
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ing not only what he himself is alleged to have said to the 
witness but (8) what he is alleged to have said certain 
physicians and his client said to him, and (9) what the 
plaintiff told her physician, who told her attorney, who told 
the witness; also as to (10) the effect as against the plaintiff 
to be given by the jury to evidence of the admissions alleged 
to have been made by the plaintiff s former attorney in the 
course of the compromise of the other case. And in addi¬ 
tion to the detail thereof, the question is presented whether 
the whole matter so admitted by the court, in the manner of 
its reception as well as the substance of the evidence, did not 
amount to (11) a charge and issue of fraud against the 
plaintiff, which was irrelevant, but which so prejudiced the 
jury as to prevent the plaintiff from getting a fair trial of 
the relevant issues. 

The last six assignments question the propriety of the ex¬ 
clusion of certain evidence offered by the plaintiff to meet 
the defendant’s case presented under its special pleas; and of 
the refusal of the court to give certain instructions to the 
jury, relating to defendant’s negligence as a matter of law 
and plaintiff's right to assume that defendant was obeying 
the law; and of the exclusion of certain testimony offered in 
the presentation of the plaintiff’s case. These assignments 
(Record, 14) are: 

9. In refusing to permit witness Cortland to testify 
how far on 20th Street up toward F he could see 
when he comes out of the house onto the sidewalk 
where he was on the dav and time of the accident, 
October 17, 1010, and in refusing the offer and proffer 
of proof by said witness that when he stood on the 
sidewalk in front of premises 2017 E Street, the house 
from which he was coming when he heard the crash 
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of the collision, as testified by him in chief, he had 
found by measurements on March 1, 1922, that, on 
account of the distance back from the sidewalk the 
comer house stands and stood on the day of the acci¬ 
dent, he could see up 20th Street, north, a distance of 
from 30 to 40 feet above the north curb of E Street, 
and that, on the day of the accident, he could not see 
eitliei \chicle from the same point on the sidewalk of 
E Street but could only see people running north on 
20th Street and he had to go half way the distance 
from said premises to the corner before he could get 
a view of either of the vehicles in collision; and in 
refusing the further offer to prove that the fireplug 
on the west side of said 20th Street, north of E 
Street, was located south of the E Street building line 
(Record, 29). 

10. In refusing to permit witness Mann, after he 
had stated he had such a history, to testify what was 

• the history he had of the plaintiffs case from which 
he made up his mind as to the cause of her condition, 
to which he testified (Record, 21). 

11. In refusing to permit the plaintiff, after she 
had stated that the extra cost for diet was a very 
important item to her, to testify how much the expense 
had been to her of the extra cost of dieting, necessary 
as a result of the accident of 1910 (Record, 19). 

12. In refusing to compel witness Elbert, on cross- 
examination, to testify whether he observed standing 
in the middle of the block between 20th and 21st 
streets while standing on the north sidewalk he could 
see a distance of 30 to 36 feet up 20th Street (Record 
24). 

13. In refusing to charge the jury as prayed in 
Plaintiff's Prayer No. 1 (Record, 30, and set out in 
full on page 42 hereof). 
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14. In refusing to charge the jury as prayed in 
Plaintiff's Prayer No. 5 (Record, 31, and set out 
in full on page 43 hereof). 


ARGUMENT. 

I. Assignments of Error Nos. 1, 3, 4, 5, 6, 7, and 8. 

1. An Issue of Fraud H as Injected into Case. 

Notwithstanding that the case was so simple in its ele¬ 
ments, consisting of but the two issues (1) whether the de¬ 
fendant was negligent and (2) the damages caused by its 
negligence; yet, throughout the proceedings at the trial, the 
plaintiff herself, through a misapprehension of the law and 
a misapplication of the facts, was in effect on trial for 
fraud—the fraud of having represented to another tort feasor 
than the defendant, a stranger to this case, that many of the 
injuries in this case complained of were due to the negli¬ 
gence of that stranger, and of having thereby secured pay¬ 
ment for such injuries, and, therefore, was here seeking a 
second payment for the same thing. A reading of the bill 
of exceptions makes this apparent and leaves little doubt 
that the jury’s verdict was largely, if not wholly, predicated 
upon this assumption, and that the impression created 
thereby permeated and dominated the whole atmosphere 
of the trial and prevented an unprejudiced finding of the 
most important of the issues before the jury, namely, whether 
the injuries claimed were caused by the defendant. 

That the representations supposed to constitute such fraud 
were, per se, made an issue in the case, and in the mind of 






the court were considered to be controlling, evert to the ex¬ 
tent of being conclusive, if proved, against the plaintiff’s 
right to recover from the defendant, in so far at least as 
those representations covered damages in this case claimed, 
is seen from the various rulings made by the court, examples 
of which are shown, as follows (italics mine) : 

1. The court charged the jury, in part, after having re- 
ferred to the Kann accident: 

“In that connection evidence has been offered in 
the case tending to show that plaintiff thereafter sub¬ 
mitted a claim for damages against Kann Sons re¬ 
specting the occurrence to which I have just referred; 
that her attorney submitted to the attorney repre¬ 
senting Kann Sons a statement or copy of a statement 
purporting to have been made by Dr. Mann, which 
K>t forth in some detail the injuries which were the 
subject matter of the claim against Kann Sons, and, 
finally, that the claim against Kann Sons was com¬ 
promised for $1,000. 

“Now it is proper for you to consider with all the 
other evidence in the case the statement of the alleged 
injuries and their alleged effect upon Mrs. Berry, as 
well also the items of alleged expense, etc., which 
entered into the claim which she made against Kann 
Sons, and therefrom to determine to what extent, if 
at all, Mrs. Berry submitted claim based upon the 
contention that Kann Sons were responsible for her 
injuiies and for doctors bills, hospital expenses loss 
of time, etc, and to what extent, if at all, those doctors’ 
bills, hospital expenses, loss of time, etc, are included 
in the present claim and suit against Littlefield, Al- 
vord and Company.” (This portion of the* charge 
may be seen on page 33 of the record, with exception 
thereto on page 34.) 
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2. To the objection on the part of the plaintiff to admitting 
testimony as to the amount of money received by plaintiff 
in compromise of her claim against Kann Sons, the court 
said: 

**I think it is proper testimony. She belittled the 
extent of the injur;/ in 1918. She said that it was 
not serious, and it was minor, and I think the jury 
are entitled to receive her answer as to what sum, if 
any, she got” (Record, 20). 

3. In defendant's counsel’s opening statement to the jury 
he said that he would show that there was an agreement that 
the Kann claim would only be settled with the distinct un- 
derstanding that no information be given; whereupon, the 
plaintiff objecting, the court permitted counsel to make 
such statement (and later, at Record, 26, permitted the in¬ 
troduction of evidence on the subject, over objection), the 
court saying: 

“That might affect the good faith of the claim, 
whether this defendant is responsible for all the in¬ 
juries” (Record, 14). 

4. The plaintiff objected to the introduction of a paper 
which witness Craighill had produced and testified that he 
was inclined to think was the original document given him 
by Mr. Ilayden (as purporting to be a typewritten copy of 
a statement made to Mr. Ilayden by Dr. Mann). The court, 
in overruling the objection, said: 

“That paper was submitted by the then attorneys 
for the plaintiff in this case in suppoi't of her claim 
of damages for injuries alleged to have been received 
at Kann Sons” (Record, 25). 
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The court, notwithstanding that the plaintiff had already 
unreservedly testified (Record, 18, 19) in both direct and 
cross examination as to the Kann accident of 1918 and the 
injuries therefrom, further said in the same connection: 

It lias cropped out in the case that there was an 
accident in which the plaintiff says injuries were 
sustained. Now it develops there was an accident 
of a kind which resulted in her receiving damages 
from Kann Sons. There was a statement of injuries 
submitted on her behalf in support of that claim 
against Kann Sons. I think that fairness in the case 
not only requires but that it is for the benefit of 
both sides that that go in” (Record. 25, 26). 

5. The court overruled plaintiff s objections to the hearsay 
and irrelevant testimony of witness Craighill to the effect 
that Mr. Hayden had said to the witness that the plaintiff 
had been suffering ever since the Kann accident had oc¬ 
curred and had been laid up for two or three weeks and did 
not return to her work until the middle of January (Record, 
25) ; and that Mr. Hayden requested that lie, the witness, 
would promise not to turn it (the alleged Mann statement 
copy) over to the attorneys for the defendant (Record, 26) ; 
and that Air. Hayden stated and read to him (the. witness) 
certain statements he (Mr. Hayden) said had been made by 
his client; and that Mr. Hayden claimed that Mrs. Berry's 
operation was caused and made necessary bv the Kann 
accident and that Kann should pay the expenses of opera¬ 
tion and for time lost (Record, 26) ; ancHhat Mr. Hayden 
said that he had consulted these doctors (Drs. White, Harden, 
and Mann) and they told him that the accident of October, 
J9I6 ; the Littlefield-A1 vord accident, was too remote to 
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cause this operation, whereas the accident which occurred 
only a few months before, December 19, 1918, being nearer 
in time, was more apt to have caused the operation (Rec¬ 
ord, 27). 

Only one logical basis can be suggested tc justify the rul¬ 
ings above noted, namely, that the evidence admitted tended 
to prove as an ultimate fact that representations to the effect 
above indicated were by plaintiff s former attorney made to 
the stranger Kann Sons, and this without regard to whether 
said representations were true or false; and that, if so made, 
these representations could properly prevent the plaintiff 
from recovering in this ease for any injuries claimed to have 
been caused by the defendant, notwithstanding the complete 
truth of the plaintiff’s allegation that they were actually 
caused by the defendant. And the jury must have under¬ 
stood the court’s charge and the other rulings above noted, 
made in their presence, to be that any injury represented to 
Kann to have been caused by Kann and for which plaintiff 
was paid by Kann could not be recovered for in this case 
as against Littlefield, Alvord & Co. In other words, any 
fraud so perpetrated upon the stranger was sufficient to de¬ 
feat, pro tanto, the claim against the defendant in this case. 

2. Misrepresentations to Kann Were Irrelevant. 

As a legal proposition, and from the standpoint of this 
suit, wherein it is to be observed there is no principle of 
estoppel to apply, it is respectfully submitted that, per se, 
it was a matter totally outside the realm of pertinent con¬ 
siderations whether or not in another case, with different 
parties, some one other than the defendant herein, in settling 
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a claim, had the impression conveyed to him that certain in¬ 
juries were caused by him and not by the defendant herein, 
and, under such impression-even if positively imposed 
upon agreed to pay to the plaintiff a certain sum of money. 

Asserting in the strongest terms possible that (as shown by 
her testimony and that of the attorney representing her in 
the other claim and hereinafter noted, and nowhere con¬ 
troverted) the plaintiff knew nothing of and could not have 
participated in any misrepresentations that could possibly 
have been made to the stranger, Kann Sons, and protesting 
with all possible vigor against the erroneous light in which 
improper evidence and baseless insinuations combined to 
place the plaintiff before the jury: yet, if the reverse were 
true and the plaintiff were reeking in fraud in the assertions 
put forth in the other (the Kann) claim, it could not be 
pioper for her, in the trial of her right against a wholly 
different party, to meet at the hands of the court such stric¬ 


tures as underlie the rulings above set forth. As a matter 
of law, the misrepresentations, if made and if imputable to 
her, could not operate to defeat or diminish the right of the 
plaintiff to ieco\er in this suit full damages for whatsoever 
injuries, within the declaration, as were in fact inflicted 
wrongfully upon the plaintiff by the present defendant. 
However grievous may have been any wrong by her com¬ 
mitted in the other case, she had not been outlawed. 


3. Effect to be Given Representations. 

In the complete absence of an estoppel or any reason for 
the operation of an estoppel, and of any attack to be thereby 
made upon the credibility of some witness, the sole purpose 




for which the alleged representations of plaintiff's then at¬ 
torney could rightfully be used (and this not unless the plain¬ 
tiff is obliged to assume responsibility therefor while always 
in entire ignorance thereof, as hereinafter shown) is that 
such representations, as declarations or admissions, were evi¬ 
dence from which the jury could find the truth of the facts 
thus represented; the deduction being indulged that if it be 
true that given injuries were caused by the stranger as rep¬ 
resented to the stranger, they could not have been caused by 
the defendant herein. And, although it is only in their 
character as admissions by the plaintiff of their truth and as 
going toward proof of that truth, that such representations 
could possibly be admissible or a basis laid for any such de¬ 
duction; yet, it is manifest throughout the bill of exceptions 
that neither the representations pertinent to this point nor 
the other evidence with which they were generally accom¬ 
panied, was offered or received as evidence of the internal 
truth of the facts so represented—the fact that the admission 
was made, as the ultimate fact , was the only point in any of 
the instances that either court or defendant thought it neces¬ 
sary to prove. 

4. Under Ao Theory Could the Amount Paid or the Promise 

of Silence he Relevant. 

But. independently of any ground that might be urged 
for the reception of said representations, (1) the amount of 
money paid by the stranger to the plaintiff in their com¬ 
promise, and (2) the promise made by the stranger not to 
give information as to the settlement, forming as they do 
no part of said representations, are in no sense admissions of 





the plaintiff and by no possible distortion could they per se 
or their truth go toward proving any pertinent fact; and 
under no possible theory can they be relevant to the proper 
issue in this case, namely, what injuries were caused by the 
defendant. Therefore, the rulings of the court over plain¬ 
tiff s objections admitting evidence of the amount of money 
paid to the plaintiff by Kann Sons (Record, 2d) or agreed to 
be paid by Kann Sons (Record, 20), and admitting evidence 
of plaintiff’s attorney’s request before delivering a copy of 
the purported statement of I)r. Mann that he would promise 
not to turn such statement over to the attorneys for the de¬ 
fendant (Record, 26), were necessarily error. 

A request for silence in settling a similar claim is not a 
relevant fact. Gault re. Concord R. Co., 63 N. H., 356, 360. 

The mere fact of payment does not establish liability. 
Railroad vs. Fillmore, 29 S. \\\, 688 (Tex.) ; R v . Co. vs. 
Tucker, 157 S. \V., 175; Willard re. Horsey, 22 Md„ 89. 

ihe amount paid in compromise is inadmissible. R. R. 
vs. Thomas, 167 S. W., 784 (Tex.). 


5. Effect of Evidence as to Amount Paid and Promise of 

Silence. 

Evidence of such conventional matters as the amount of 
money paid and the promise made, between the plaintiff's 
former attorney and a stranger, each sui juris, and possibly 
actuated by any whim, fancy, motive or consideration that 
might enter the mind of man, and going far beyond such 
matters as admissions or representations of the plaintiff, 
could have only one effect in this case. That was, by these 
remote, unwarranted and unrelated suggestions, to raise in 
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the minds of the jury a suspicion that a fraud had been 
practiced or at least intended by the plaintiff, either upon 
the stranger or upon the defendant, though without offering 
a glimmer of light to guide them in resolving such suspicion 
or directing it in a channel wherein it could be relevant to 
the issue in this case. And thus this suspicion was cal¬ 
culated to prejudice, and did prejudice, the jury and affected 
in their minds the right of the plaintiff to recover at all and 
particularly affected them in their consideration of the facts 
as the plaintiff attempted to convince them, along the lines 
of the rightful issue, that the defendant had caused the in¬ 
juries claimed in the declaration. Beyond question, it is 
submitted, reversible error lies in the admission of this 
evidence. 

G. Representations Sever Authorized or Ratified by Plaintiff. 

The rulings above mentioned were made and the plaintiff 
thereby held to responsibility for representations alleged to 
have been made by her former attorney to the stranger, re¬ 
garding a different case, over the plaintiffs objections that 
all of the evidence of such representations was hearsay, in 
the face, first, of the legal proposition that no authority 
existed for an attorney, as such, to make such admissions that 
would bind his client in another case, and in the face, 
secondly, of the facts previously proved by defendant in 
cross-examination (not touched on in direct) of the plaintiff, 
and nowhere controverted or attempted or promised to he 
controverted, that the plaintiff absolutely had no knowledge 
of any agreement having been made not to disclose informa¬ 
tion, and no knowledge of any contention having been made 
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that the operation in 1919 or the loss of time or time iost 

rom overnment service or her work was due to the Kann 
accident, and no knowledge of Mr. Hayden having stated 
that her operation or loss of time was caused by the Kann 
accident, and that she made no statement that her operation 
or loss of time was caused by the Kann accident, and that 
she lost no time from the Government (it must have been 
practically all holiday from Friday, December 27, to 
• anuary 2), and that she never made any claim that time 
ost from Government service or her work was due to the 

Ivnnn accdent, and if such claim was made it was without 
her knowledge (Record, 20, 21). 

If it could be properly held (against said legal proposi¬ 
tion, to be elaborated below; that, in the absence of evidence 
on the point, there was an apparent authority in her then 
attorney to make the representations in question, drawn from 
the mere fact that he was her attorney in the matter of han¬ 
dling the Kann claim, yet such an appearance could only 
aftect Kann and there would be no estoppel to work in this 
case as against the plaintiff or in favor of Littlefield, Alvord 
& Co. to prevent it being here shown that the attorney ex¬ 
ceeded Ins authority. This showing could be made by the 
plaintiff, or, of course, by the defendant. As a matter of fact, 
it was done, most conclusively and deliberately almost en¬ 
tirely by the defendant. Reference is here made not only to 
the plaintiff’s testimony above mentioned brought out by the 
defendant as to her having no knowledge of the alleged rep¬ 
resentations made by her attorney and of having made no 
such statements herself (Record, 20, 21); but also to the alle¬ 
gations of plaintiff’s injury as set forth in the declaration 
(Record, 3); and also to witness Hayden’s testimony that in 

3 z 
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plaintiff's instructions to him as to what he should do in the 
Kami case, as relating to the present case, she directed him 
that she did ‘‘not want the case that she has against Little- 
field-Alvonl prejudiced, that her injury is a different one 
from that" (Record, *29) ; and also to the memorandum of 
her instructions produced by witness Hayden and introduced 
in evidence by the defendant, wherein occur the statements 
that she “got up the next day” after the accident of December 
27. 1918, and was unable to go to work “until the 2d day of 
January," and “staved in bed until the next afternoon" 

(Record, 30). 

The last-mentioned statements, by themselves, come with 
something like a trumpet's force to blast away any sem¬ 
blance of authority in the attorney to make such admissions 
as witness Craighill was permitted to testify he made in 
saying Mr. Hayden had told him (the witness) that “she 
had been laid up for two or three weeks and did not return 
to work until the middle of January” (Record, 25). 

No attempt was otherwise made to prove the extent of 
the attorney's authority; and it is submitted that the evi¬ 
dence above referred to indisputably proves that the attor¬ 
ney did not have the authority from his client to make the 
admissions or representations admitted into evidence. 
Therefore, said representations were not chargeable to the 
plaintiff as if they were her admissions; and necessarily 
it follows that witness Craighill’s testimony as to what the 
attorney said in these connections was hearsay and subject 
to the various objections and exceptions as such (Record, 
25. 29 27). The prejudicial effect was too palpable to need 
comment. The only comment that cannot be resisted Is 
upon the singularity of the fact that so much of the evidence 





19 


tthich placed positive limitations upon the authority of the 
attorney, was introduced by the defendant, which accord- • 
ingly should be binding upon the defendant. 

According to the legal proposition above asserted, an attor¬ 
ney at law, by virtue of his retainer, has almost unlimited 
power in the conduct of a case, except to compromise it; 
but this authority, so sweeping when in its proper scope, is 
special, and reaches its limitation in the case or remedy, 
that is, it is “within the case;” and generally the attorney’s 
declarations even in pleadings and a fortiori in less formal 
matters (unless ratified or acquiesced in, with knowledge, 
by the client) cannot so much as be used against the client 
in another action between the same parties, and much less 
so in an action between the client and a stranger. An au¬ 
thority to settle a case and an authority to make admissions 
of fact as generally binding as would be the client’s own 
admissions, are, therefore, easily seen to be two very distinct 
things; as are likewise authority to admit certain facts and 
authority to admit certain other facts. Were this not true, 
lawyers, particularly loquacious lawyers, would forever be 
bringing their clients to grief. Their commanding special 
authoiity in a case, in the absence of the client s concurrence 
or acquiescence, should not be stretched beyond the case, 
and certainly covers no authority to make general declara¬ 
tions of fact that can be used against the client bv other 
parties in other times and places. 

Authority of an attorney is limited to conduct of case: 

Chi. Ry. Co. vs. McMeen, 70 Ill. Ap., 220. 

Rockwell vs. Taylor, 41 Conn., 55. 

Saunders vs. McCarthy, 90 Mass., 42. 
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Authority to make admissions is limited to distinct and 
«/ 

formal matters, dispensing with proof: 

Treadwav vs. R. R., 40 Iowa, 526. 

V-C Chem. Co. vs. Knight, 56 S. E., 725 (Va.). 
Hicks vs. Mfg. Co., 50 S. E., 703 (N. C.). 

1 Greenleaf on Evid., sec. 186. 

Attorney's pleadings in another case are not admissible as 
client's admissions: 

Farr vs. Rouillard, 52 N. E., 443. 

Dennie vs. Williams, 135 Mass., 28. 

Grebenstein vs. Stone & Webster, 205 Mass., 431, 
438. 

Attorney is not authorized to make admissions: 

Duff vs. Duff, 71 Cal., 513. 

Isabelle vs. Iron Cliffs Co., 57 Mich., 120. 

Fay vs. Hebbard, 42 Hun., 490. 

Whiteside vs. Adams Exp. Co., 89 Neb., 430. 

Attorney’s admissions of fact in one case are not provable 
against a client in another: 

Nichols vs. Jones, 30 Mo. Ap., 657. 

Tompkins vs. Ashby, 22 E. C. L., 239. 

Watkins vs. Stidger, 22 Cal., 232. 

Phillips on Ev., secs. 507, 508, 515, 58, and note 
141. 

Elting vs. Scott, 2 Johns. (N. Y.), 157. 

Admissions that his client told him certain facts are not 
evidence : 

Hanna vs. Hutchins, 4 N. Y. Leg. Obs., 343. 

Snyder vs. Armstrong, 6 Weekly Notes, Cas. 412. 
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The declarations of an agent are competent as 
evidence to charge the principal, only when they 
are part of the res gestae. By this, we understand 
that such declarations are evidence only where they 
relate to the identical contract that is the matter of 
controversy.” 

Dome vs. Southwark Mfg. Co., 65 Mass., 205. 

So also Bobbs vs. Woods, 9 Ind. Ap., 665; 

Thompson Starred Co. vs. Warren, 38 D C 
Ap., 310. 

1 Greenleaf on Ev., sec. 202. 

“In order that a party who avails himself of the 
act of an agent may give in evidence the agent’s dec¬ 
larations to charge the principal, the burden of proof 
also lies upon him to prove the authority under which 
the agent acted, and that the declarations were within 
its limits; and this proof must be made otherwise 
than by the statements of the alleged aecnt ” 

1 Ruling Case Law, 511. 

Admissions of a party are not acceptable in evidence 
when they are self serving, but when they are against in¬ 
terest; the distinction being made in the interest of truth, 
there being such a great incentive to say the truth in the 
latter class and to falsify in the former that the presumption 
of truth as against interest outweighs the danger always in¬ 
herent in testimony of a hearsay character while those self- 
serving but intensify it; and when it conies to admissions 
of agents being used against a party, so many dangers lurk 
therein that as far back as Garth vs. Howard, 8 Bing., 453, 
Chief .Justice Tindal cautions us that “evidence, therefore,’ 
of such a nature ought always to be kept within the strictest 
limits to which the cases have confined it.” The present 
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case well illustrates the untoward effects of stretching the 
admissible character of admissions by agents to eover admis¬ 
sions made by a lawyer in another case between other par¬ 
ties, wherein the interests of the parties are confused. Here 
the alleged admissions when made were supposed to be serv¬ 
ing the declarant’s principal; it was not recognized that they 
were against interest; and every incentive was away from 
saying the truth, in order to make a bargain and “puff" his 
case to the other party in compromise: The whole principle 
of admissibility is reversed. 


7. Evidence of Representations and of Amount Paid and 
Promise Made Invaded Sanctity of Compromise. 

All of the evidence as to representations alleged to have 
been made bv plaintiff s former attorney and as to the amount 
of money paid by Kami Sons and as to the promise not to 
disclose certain information has relation to and is a part 
of a compromise effected in 1919 between the plaintiff s 
attorney and Kann Sons. 

It is submitted that such a compromise is a matter sacred 
to the parties thereto, in which they had a right to secrecy, 
and that it could not rightfully be used as an admission by 
either party. Compromises are favored, as are attempts to 
compromise, and the law protects against the confidence nec¬ 
essary to such matters being betrayed, and by freeing them 
from admissibility against the party entering or attempting 
to enter therein, encourages them. Without such encourage¬ 
ment, practically speaking, there would be no compromises. 





Compromises are favored and protected; not to do so would 
discourage adjustments. 

Vautier vs. Atl. Ref. Co., 79 Atl., 814 (Pa.). 

Home Ins. Co. vs. Balt. Wareh. Co., 93 U. S., 527. 
Collier vs. Nokes, 61 E. C. L., 1012. 

River Steamer Co., L. R., 6 Ch., 822. 

Creighton tv?. C. R. I. & P. Ry. Co., 68 Neb., 456. 

Compromise of disputed claim is not competent as an ad¬ 
mission against interest: 

Bauer vs. Weber Imp. Co., 129 S. W., 59 (Mo.). 

Ry. Co. vs. Tucker, 157 S. W., 175. 

Otters of compromise are likewise incompetent: 

Paulin vs. Howser, 63 Ill., 312. 

Pentz vs. Penn Fire Ins. Co.. 48 Atl., 140. 

Jones vs. Foxall, 15 Beav., 388. 

Sou. Ry. vs. Reeder, 152 Ala., 227. 

Higgins vs. Shepard, 182 Mass., 364. 

Statements of fact made when about to submit to arbitra¬ 
tion are not admissible: 

Wilson vs. Hines, 1 Minor, 255. 

Admissions for purpose of compromise are not admissible: 
Keaton vs. Mayo, 71 Ga., 649. 

Wood vs. Wood, 3 Ala., 756. 

Rockafellow vs. Newcomb, 57 Ill., 186. 

Williams vs. Thorp, 8 Cow., 201. 

Frick vs. Wilson, 15 S. E., 331 (S. C.). 

Darby vs. Roberts, 22 S. W., 529 (Tex.). 

Willard vs. Horsey, 22 Md., 89. 

E. T. V. & G. Ry. Co. vs. Davis, 91 Ala., 615. 
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Nor in the course of compromise: 

Huetleman vs. Vresselman, 48 Mo. App., 582. 
Penney vs. Jones, 42 A. S. R., 209 (Conn.). 

Settlements with several passengers made by the plaintiff 
are not admissible as admissions of liability for collision be- 
tween plaintiff and defendant: 

R. R. Co. vs. Knowles, 99 S. W., 867 (Tex.). 

Ga. Rv. & El. Co. vs. Wallace, 50 S. E., 478 (Ga.). 
R. R. Co. vs. Fulmore, 29 S. W., 688. 

Slingerland vs. Norton, 12 N. Y. S.. 647. 

Terry vs. Louis. Rv. Co., 165 Ky., 747. 

Nor may a defendant sued by his servant for personal in¬ 
jury show a settlement by compromise between the servant 
and an insurance company on an accident policy: 

R. R. Co. vs. Tucker, 157 S. W., 175. 

Evidence as to the extent of injury and offer are inadmis¬ 
sible : 

Knowles vs. Crampton, 55 Conn., 386. 

As likewise the offer of a specific sum: 

Shanahan vs. East Hadden, 11 Conn., 507. 

Crowther vs. Lloyd 31 N. J. L., 395. 

The amount of a compromise is inadmissible: 

R. R. Co. vs. Thomas, 167 S. W., 784 (Tex.). 

As was said by Chief Justice Doe. a master in the law of 

4 / ' 

evidence: 

“The salutary policy of encouraging the settlement 
of suits and other controversies by protecting the 
payer against his act of payment being used as an ad- 
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mission of his liability, allows him to stipulate for the 
secrecy which the law preserves. The request that 
az eton would not divulge the compromise was no 
more an admission than the compromise itself” 
(j-ault vs. Railroad, 63 N. H., 356, 360. 

If evidence of such facts as above discussed is to be excluded 
as between the parties attempting or participating in a com¬ 
promise, a fortiori, those facts cannot be used by a stranger 
in a different case. 

Beyond doubt, the fact, that the plaintiff compromised the 
Kami claim for $1,000 was not a fact that should have been 
received in evidence in this case, and its reception, over plain¬ 
tiff's objection, was error. 

8. The Compromise Testimony, if Admissible, Should Have 
liven Limited to Identifying Injuries. 

It is perfectly true that the burden of showing that the 
injuries sued for in this case were caused by the defendant 
was upon the plaintiff, and that, as said in argument during 
the trial (Record, 20), any evidence that goes to identify or 
distinguish the injuries inflicted upon the plaintiff by the 
defendant in 1916, or possibly by the stranger two years later 

(under the deduction theory above noted), would have been 
relevant. 

Hut how can evidence be otherwise than grossly irrelevant 
when directed, as were the attorney’s representations, only at 
the question whether a fraud was thereby practiced upon a 
stranger or the defendant, without the slightest indication 
upon which of the two (for an analogy see Watson vs. Byers, 

6 Ala., 393), or when directed merely at ascertaining the 

4 z 
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amount of money agreed to be paid and then paid by the 
stranger, or when directed at showing that one of two parties 
to an extraneous agreement of compromise asked and ob¬ 
tained a promise from the other not to give information 
concerning that compromise? That such matters properly 
had anything to do with the issues in this case is hard to 
reconcile with reason. But, if so, the evidence should have 
been strictly limited to the matter of identifying the injuries 
inflicted by the defendant upon the plaintiff. And yet the 
court received generally the testimony as to the attorney’s 
alleged representations and even as to the amount and 
promise, and directed the jury therefrom to determine the 
extent to which the plaintiff had submitted claim against 
Kami Sons and the extent to which such claim was included 
in the present suit—as if any such duplication was con¬ 
clusive against the plaintiff in this case. Under the wildest 
stretch of the imagination, how the amount of money or the 
promise of silence could have been so used cannot be con¬ 
ceived. 


{), The Hearsay Hale teas Ruthlessly Violated. 

Furthermore, it is perfectly patent, with the truth of the 
representations made to Kami Sons and not the making of 
the representations, per se, as the ultimate fact to be proved— 
and this truth is necessarily here the only possible purpose 
for which any representations could be rightfully used—that 
the greater part of the evidence witness Craighill was per¬ 
mitted to give was pure hearsay, which, it is submitted, was 
totallv inadmissible and creates reversible error. 

In his testimony witness Craighill was permitted, over 
objection, to say, among other things, that: 
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1. Mr. Hayden stated and read to him from what 
Mr. Hayden said was a statement he had obtained 
from the plaintiff or notes which Mr. Hayden had 
made of a statement the plaintiff had made to him 
that she had been laid up two or three weeks and 
did not return to work till the middle of January 

after the December, 1918, accident at Kann's (Record 
25);and 


2. Mr. Hayden had said that he had consulted 
Drs. White, Harden, and Mann and that these doctors 
had told him, Mr. Hayden, that the accident of 
October, 1916, the Littlefield-Alvord accident, was too 
remote to cause this operation, whereas the accident 
which occurred only a few months before, December, 
1918, being nearer in time, was more apt to have 
caused the operation (Record, 27) ; and 


3. Mr. Hayden gave to witness a copy of a state¬ 
ment of Dr. Mann, showing what the injuries were, 
according to Dr. Mann (Record, 25). 


Further, like Ossa piled on Pelion, and connected with 
the last mentioned hearsay testimony of witness Craighill, 
the defendant, over objection, was permitted to introduce into 
evidence independently and read to the jury a paper, the 
nearest identification of which lay in the witness saying he 
" as inclined to think it was the original document given 
him by Mr. Hayden (Record, 25), and at most under this 
identification this paper turns out to be a typewritten in- 
elinedly-thought-to-be copy of what witness Craighill said 
Mr. Hayden said Dr. Mann said. This paper, which un¬ 
explained contains most damaging evidence, is set out at 
large on page 26 of the record. Yet, as laid down in 22 
C. J., 20 <, et seq., hearsay does not become competent be- 
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cause it has been reduced to writing. Nor are matters stated 
as hearsay receivable as admissions. Merchants Des. Tran. 
Co. vs. Justin, 89 Ill., 152; Beirvhill vs. McKee, 1 Humph., 
31; 1 A. & E. Enc., 714; 1 Greenleaf on Ev., sections 202, 
172. 

A striking analogy may be drawn between the present case 
and that of Stephens vs. Vroman, 16 N. Y., 381. There the 
action was for damages for burning the plaintiff’s barn. 
As a link in connecting the defendant with the lire, from 
the scene of which a man had been seen riding, the plaintiff’s 
witnesses had testified that the defendant had borrowed from 
a neighbor a gray mare of common size. On cross-examina¬ 
tion of one of such witnesses, defendant's counsel offered to 
prove that the plaintiff* had “told the witness that the folks at 
the lake said it was a large gray horse .” Chief Justice Denio, 
in speaking for the New York court, in reversing the judg¬ 
ment because of the reception of said evidence, said: 

“But it is argued that the fact that the plaintiff 
had heard such statements from persons having the 
same opportunities of knowing the truth which his 
witnesses actually produced and examined had, is 
evidence that he was prosecuting his suit in bad faith, 
and that his admissions were properly received for 
that purpose. This reasoning involves an obvious 
fallacy. The plaintiff had a perfect right to prosecute 
his action, if his case was a true one. If the charge 
which he made against the defendant was false, and 
he knew it, then undoubtedly he ought to be turned 
ignominiously out of court. If it was false, he should 
be beaten, whether he knew it or not. The issue was 
the truth or falsity of the charge. Yet the argument 
I am examining assumes that the jury should have 
credited the declarations, and, upon the evidence 
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which they afforded, should have convicted the plain¬ 
tiff of knowingly maintaining a false suit. This is 
only another method of avoiding the rule of law 
which pronounces hearsay to be incompetent to es¬ 
tablish a fact in a court of justice.” 

I nless it is to be taken herein that the making of the 
alleged representations or contentions was per se the issue to 
be found by the jury, regardless of their truth or falsity, it 
is confidently urged that the evidence admitted by the court 
in the four instances above called to attention was subject 
to exactly the same criticism as was that admitted in the 

' ronlan case - of the attorney’s information was neces¬ 
sarily “second-hand, but nothing could be more flagrant 
as hearsay, if we are trying, as the Vroman case holds we 
must, to reach the truth of what was said to the declarant, 
than a witness testifying that the attorney had told him 
(the witness) that he had consulted three physicians and 
that these three physicians had told him (the attorney) that 
the accident of lOlti was too remote, etc. Yet this and the 
other severely prejudicial evidence mentioned was admitted 
bv the court, without limitations, but as appropriate evidence 
“therefrom to determine” the extent plaintiff submitted claim 
against Kami Sons based, upon the contention that Kann 
Sons were responsible for certain injuries (Record, 33). 
And in so doing the court in effect held that the jury should 
determine what was the contention made in the Kann claim, 
and this was to settle the present case in so far as to exclude 
any recovery herein for anything embraced in the Kann con¬ 
tention. whereas the court should have charged, assuming 
that the declarations of the plaintiff’s attorney were in any 
respect admissible, that the jury should find whether those 
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representations were made and then whether they were true 
or false and if true they would effect a pro tanto diminution 
in the present claim of the plaintiff, and if not true they 
would effect nothing. .lust as in the Vroman case, it was 
only thelruth of what was told the attorney and he repeated 
to the witness that could rightfully prevent recovery herein; 
‘‘the plaintiff had a perfect right to prosecute his action, if 
his case was a true one;’’ ‘‘the issue was the truth or falsity 
of the charge.” 

10. Defendant's Dilemma: Irrelevant or Hearsay. 

Two propositions follow from the foregoing, as follows: 

(1) If the objectionable evidence tended merely 
to prove that the representations of plaintiff’s attor¬ 
ney were made, per se, such evidence was totally ir¬ 
relevant to the issue in this case, i. e., whether cer¬ 
tain injuries had been caused bv the defendant. 

V 1 

Such evidence might, through the duplication of 
claims shown, have established a fraud, but the fraud 
would have been entirely outside the issue unless 
it were shown to have been committed against the 
defendant and was of such a character as to affect 
the amount of injuries chargeable to the defendant. 
Whatever fraud there might have been committed 
against Kami Sons is perfectly irrelevant, and this 
evidence tends just as much to show a fraud against 
Kann as against the defendant. When attempt is 
made to narrow the effect of this evidence to show its 
relevancy as a fraud against the defendant, neces¬ 
sarily the fact of the making of the representations 
per se is left in the background and a test begins of 
the truth of the representations and declarations; but 
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(2) If the trutli of the representations is the ulti¬ 
mate fact to be proved, then what the witness testifies 
as to what the declarant said as to what was said to 
him is clearly hearsay. 

1 he defendant cannot escape being impaled on one or the 
othei of the horns of this dilemma; the representations were 
either irrelevant or hearsay. Like the irrelevant evidence 
admitted as to the amount of money for which a stranger s 
case was compromised and as to the promise made to keep 
silent as to the terms of the compromise, so this evidence of 
lepresentations, as either hearsay or irrelevant, is inevitably 
deadly to its producer—and this irrespective of the further 
point discussed in plaintiff s challenge of her former attor¬ 
ney s authority to bind her by such declarations as lie is al¬ 
leged to have made, and irrespective of the sweeping effect 
given by tlie court to these declarations. 


It is plainly seen how important was each of these matters 
and how prejudicial the errors. It is respectfully submitted, 
therefore, that the judgment should be reversed because of 
the errors committed as set out in assignments of error Nos. 1, 
3, 4, 5, b, <, and 8, shown on pages 13 and 14 of tlie record, 
and further shown as the incidents transpired on record 
pages 20, 20, 26, 25, 27, 20, and 33, respectively. 

So strongly do these matters make appeal, that it is by 
no means certain that the court below did not abuse its 
discretion in failing to grant a new trial, particularly in view 
of the surprise and of the additional newly discovered evi¬ 
dence incorporated in the affidavit and physician’s certificate 
that accompanied the motion for new trial and which related 
to the very point of the responsibility for the plaintiff’s in¬ 
juries (Record, 10, 11, 12). 





II. Assignment of Error No. 9. 


The Other Main Issue: Location of Accident. 

Resides the issue of fraud, injected into tlie ease as above 
shown, so greatly to the prejudice of the plaintiff, there was 
only one other issue of importance as the ease went to the 
jury. This was as to the location of the accident. 

The witnesses for the plaintiff testified that the collision 
occurred on the east side of Twentieth Street, about 48 feet 
north from the E Street north curb (Record, 16). The de¬ 
fendant’s witnesses, on the other hand, testified that it oc¬ 
curred on the west side of Twentieth Street, just above the 
fire-plug, and about three feet therefrom, and between the 
fire-plug and the alleyway, and between the fire-plug and the 
first tree shown in the Photographic Exhibits 1, 2, 3, and 4; 
and one witness went so far as to say that he saw the horses 
(which were further north on E than plaintiff s automobile) 
but could not well see the wagon from his viewpoint on E 
Street up near Twenti/-first Street; and another witness testi¬ 
fied that the course of plaintiff’s automobile in coming up E 
Street and reaching the point of collision was as indicated by 
the line drawn in pencil upon the plat made by witness 
Elbert (Record, 24, 28). Furthermore, defendant’s witness 
Eisner testified that, as indicated on Photographic Exhibit 1, 
there was a fire-plug on the west side of Twentieth Street, 
which was distant 25 feet, 8 inches, from the north curb of 
E Street, and that the first small tree shown on Exhibits 1 
and 2 on the west curb of Twentieth Street was 41 feet from 
the north curb of E Street (Record, 24). 
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The first intimation plaintiff had of the position that de¬ 
fendant claimed the vehicles were in as they collided came 
at the close of the first day of trial, March 1, 1922, when 
counsel for defendant promised in an opening statement that 
he would show that ‘the accident took place at about in front 
of a little store which is on the northwest corner of Twentieth 
and E Streets” (Record, 23). 

On the next day, as the trial was resumed, plaintiff’s wit¬ 
ness Cortland was evidently fully prepared to disprove any 
such testimony as counsel had foreshadowed as to the point 
of collision. Therefore, after defendant’s witnesses had testi¬ 
fied as above recited and defendant’s case closed, Mr. Cort¬ 
land was called to the stand for the plaintiff for the purpose 
of meeting that testimony. He was then asked how far on 
Twentieth Street up toward F he could see when he came 
out of the house onto the sidewalk, where, as he had there¬ 
tofore testified, he was on the day and time of the accident 
(Record, 28). Upon the court ruling out said question, on 
defendant’s objection, the plaintiff’offered to prove by Mr. 
Cortland that— 


“when the said witness stood on the sidewalk in front 
of premises 2017 E Street, the house from which he 
was coming when he heard the crash of the collision, 
as testified by him in chief, he had found by measure¬ 
ments on March 1, 1922, that, on account of the dis¬ 


tance back from the sidewalk the corner house stands 
and stood on the day of the accident, he could see up 
20th Street, north, a distance of from 30 to 40 feet 
above the north curb of E Street, and that, on the day 
of the accident, he could not see either vehicle from 
the same point on the sidewalk of E Street but could 
only see people running north on 20th Street, and he 
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had to go half way the distance from said premises to 
the coiner before he could get a view of either of the 
vehicles in collision, and further offered to prove that 
the fire-plug on the west side of said -Oth Street, north 
of K Street, was located south of the E Street building 
line/’ 


'fhe court likewise rejected this proffer of proof, both rul¬ 
ings being excepted to by the plaintiff (Record. *20). 

Such testimony as was thus offered, it is submitted, was 
appropiiate and should have been admitted, in that if be¬ 
lieved it would directly prove the defendant’s witnesses were 
in error in what they had just testified when they placed the 
point of collision about three feet from the fire-plug, which as 
shown by both testimony and photographs is not even located 
as far north as the E Street building line but was in plain 
sight from the witness’ position. It would also prove the erroi 
of the witnesses who had placed two vehicles of the size of an 
automobile and a two-horse truck and horses in the (taking 
defendant’s witness Eisner’s measurements as testified, Rec¬ 
ord, 24) 15 feet 4 inches of space left between the fire-plug 
and the first tree— i. e., 41 feet less 25 feet 8 inches—and 
necessarily within less than 12 feet of the corner of the 
store. It would likewise have proved eiror in the testimony 
placing the said two lengthy vehicles and horses in the short 
space between the southeast corner of the little store and the 
alleyway that runs just north of the store (Record, 28), as 
shown in the photographs. It would absolutely negative the 
testimony of the witness who testified he could see the de- 
fondant’s horses from his viewpoint on E Street up near 
Twenty-first, a point necessarily much further up E Street 
than was Mr. Cortland’s position in front of 2017 E Street. 
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And it would completely contradict the witness who traced 
in a pencil line upon the Elbert plat the course of plaintiff’s 
automobile “until reaching the point of collision,” and who 
made that final point almost flush with the north curb of E 
Street and in the open space far to the south of the building 
line and of the parking and in full view of everybody on E 
Street. 

I he Elbert plat and the photographs of the locality, stipu¬ 
lated to be used in argument, demonstrate at a glance the 
very considerable distance north of Twentieth Street above 
the southeast eorner of the store the angle of sight (mak¬ 
ing allowance for nearly thirty feet of parking and sidewalk 
open on the side and front of the corner store) of witness 
Cortland extended from the sidewalk in front of *2017 E 
Street. The witness could evidently, as is thus demonstrated, 
“see around the corner” and up Twentieth Street something 
like “36 to 40 feet” from the E Street curb, just as he was 
ready to testify after having made his measurements the 
afternoon before. If, then, it was impossible for him to see 
either of the bulky vehicles in collision until he had gone 
half way to the corner, certainly this would disprove the 
testimony of defendant's witnesses, for the witness’ growing 
range of sight would from the first cover all the space wherein 
most of those witnesses testified the collision occurred and his 
approach of a few feet out of the “half way” it was required 
for him to come to see either vehicle, would easily have 
brought into view any additional space that might have been 
indicated by any of those witnesses. 

The testimony of the witnesses who testified as to the posi¬ 
tion of the vehicles as they came together was of the highest 
importance in the case. As above stated, besides the spurious 
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issue of fraud, this question of position forms the only other 
issue of any importance. Upon this issue hangs the whole 
question as to whether the negligence causing the collision 
was that of the plaintiff or that of the defendant in violation 
of the traffic regulations. It was all of the many witnesses 
of the defendant on this sharply defined issue that plaintiff 
tried to contradict, and could have contradicted by the surest 
kind of evidence, Mr. Cortland’s testimony as to actual 
measurements taken by him the dav before. And it can 

t 

very reasonably be assumed that the testimony of these wit- 
nesses for the defendant persuaded the jury that the plaintiff 
was in the wrong in causing the collision and not the de¬ 
fendant. The fact that the jury made no finding at all for 
the plaintiff, although the fraud issue above discussed re¬ 
ferred only to the injuries to the plaintiff’s person and did 
not touch in any way the material injury to her automobile, 
where uncontroverted testimony had shown her damage by 
the collision to have been $.j 0 (Record, 17), emphasizes this 
assumption, lending support to the deduction that it was on 
this issue that the plaintiff lost the verdict. 

Furthermore, it may be noted that the defendant had 
entered special pleas of negligence and violation of the traffic 
regulations by the plaintiff, as defenses. So the testimony 
thus sought to be impeached was evidence to make out the 
defendant’s case, and surely the plaintiff had the right to 
meet such evidence and contradict witnesses produced for 
the purpose they were, and plaintiff could not have been ex¬ 
pected to anticipate the defenses along these lilies. Particular 
reference is here made to defendant’s second and fourth pleas 
(Record, 7, 8), the former alleging as an affirmative de¬ 
fense that the collision occurred “while in the act of making 
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the said turn” from E Street into Twentieth Street and the 
plaintiff then violating section 4 (a) of article XII of Police 
Regulations, and the latter plea alleging that at the time of 
the collision the plaintiff was driving at an excessive rate of 
speed “around the Northeast corner of the intersectionwith 
further reference to the fact that plaintiff’s prior testimony 
(Record, 16) had indicated the point of collision as 16 yards 
(4<S feet ) north of the northeast curb corner. 

In any aspect, although the maxim “falsus in uno falsus 
in omnibus ' may not apply in conclusive force, the right 
undoubtedly resided in the plaintiff to place before the jury 
for such weight as they might consider them worth the con¬ 
tradictions proposed of the cloud of adverse witnesses upon 
such an important point. 

Barry vs. People, 29 Colo., 395. 

Bernard vs. Guidry, 109 La., 45. 

22 C. J., 420. 

30 A. & E. Enc., 1072, 1128. 

2 Wigmore on Ev. (2d Ed.), sections 1000-1015. 

In view of the situation, the evidence proffered from wit¬ 
ness Cortland was entirely appropriate. In its exclusion the 
plaintiff was simply denied the right to combat the defend¬ 
ant’s case. Its importance cannot fail to make reversible 
error of the court's ruling. Therefore, it is submitted that 
for the error called to attention in assignment of error No. 9 
(Record, 14) a new trial of the case should be awarded. The 
episode is shown on pages 28 and 29 of the record. 
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III. Assignment of Error No. 2. 

It is further submitted, under assignment of error No. 2 
(Record, 13), that the court erred when it compelled the 
plaintiff on cross-examination to answer the question asked 
her as to the amount of money she received in settlement of 
her claim against Kami Sons, and yet, over objection, 
stopped her and struck out the part of her answer in which 
she had begun an explanation that she received said amount 
largely for the indignity (Record, 19, 20). The explanation 
she thus started to give might have thrown considerable light 
on her understanding of the transaction between her at¬ 
torney and Kami’s, the misunderstanding of which took on 
such colossal proportions in the case, and the jury ought to 
have heard such explanation, as she had the right to give it. 
Especially is this true if the evidence that had just eome from 
her over objection, and later likewise came from witness 
Craighill, to the effect that she had received $1,000 in the 
Kami compromise, was to lie used as argued by defendant’s 

counsel (Record, 20) to indicate that the Kann accident was 

' * 

not trifling. 


IV. Assignment of Error No. 10. 

It is further submitted, under assignment of error No. 10 
(Record, 14), that the court erred when it refused to permit 
witness Mann, a physician, after he had stated he had a 
history of the plaintiff s case from which, to make up his 
mind as to the cause of her condition, to testify what was 
that history (Record, 21). Here, Dr. Mann gives his 
opinion, as the plaintiff's attending physician in her illness, 
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>ase<l upon what he learned in the history and in the opera¬ 
tion, that the cause of plaintiff’s condition was chronic con¬ 
dition of the kidney due to trauma, and that from the ap 
pearanee of the kidney, shown in the operation of October 
1, 1919, this chronic condition was of long standing over a 
period of years, and he now expresses his opinion that plain- 
tift s ill health will be permanent (Reeord, 21)! 

If the condition from which the plaintiff was suffering 
when unrated upon was “of long standing, over a period of 
years," it is clear that it could not have been caused by the 
Kami accident of nine months earlier, and, in view of the 
importance we have seen of distinguishing the effects of the 

1918 aceident f 10111 ,ll0S0 of the 1916 accident, it is submitted 
that this expert witness ought to have been allowed to lay 
before the jury the basis of his opinion, as he was ready to 
do, i„ order that they might judge how far the opinion was 
substantiated. Such substantiation it was not only the right 
of the physician to give, but, if he had demurred, he should 
have been required to set it forth. As has been held in 
McCabe vs. Third Ave. Ry. Co., 50 N. Y, S., 34, and Frank¬ 
fort M . Manhattan Ry. Co., 33 N. Y. S., 36,. “a physician 
cannot be permitted to take into consideration facts known 
to him but not communicated to the jury.” 

It is to be observed that there was nothing objectionable 
called for by the question, which was merely to give the his¬ 
tory the witness testified he had “from which to make up his 
mind as to the cause of her condition” (Reeord -’1) If ho 

»,.d „ ei ,«. of 

happening of the accident—such as it is merely possible the 
plaintiff might have told him—he might have gotten into 
objectionable matter; but this would have presented an 
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altogether different question, and that point never was 
reached. Yet, it is not clear in the authorities that a 
physician may not give to the jury the full grounds of his 
opinion, including such matter as above intimated possibly 
to be objectionable. See Looper vs. Bell, I Head., 373 (where 
the physician is permitted to testify as to his patient’s state¬ 
ment as to the duration of the injury) ; Yeatman vs. Hart, 
G Humph., 374 (Tenn.) ; Barber vs. Merriam, 11 Allen, 322 
(Mass.) ; Pullman P. C. Co. vs. Smith, 23 A. S. R., 35G 
(Tex.); Omberg vs. U. S. M. A. Assn., 101 Ivy., 383 (where 
the physician is permitted to testify that bis patient stated to 
him that a mosquito bite was the cause of injury). 

Furthermoie, the defendant blows both hot and cold on 

this proposition. For, if it were conceded that the question 

called for such narrative as would have offended the hearsay 

%/ 

rule, yet we have the full inconsistency presented wherein 
the defendant, after succeeding in having the said evidence 
as to the history given the physician, when coming directly 
and personally from the physician, excluded by the court, 
later succeeds, over the strenuous objection of the plaintiff, 
in having admitted into evidence a purported typewritten 
copy of a statement supposed (on something akin to sus¬ 
picion), on hearsay, to have been made by the very same 
physician, which statement in its contents as to the happen¬ 
ing of the accident causing injury is the most glaringly 
flagrant objectionable narrative that could be conceived. 
The paper so admitted, as if it were written by the physician 
to the plaintiff's former attorney and by the latter given to 
the witness, though the physician's signature is not proved, 
and the identification consists of the witness saying “he was 
inclined to think” the paper introduced was the original 
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document given him by the attorney (Record, 25), con 
tains the following matter: 


From the history given by Mrs. Berry that she 
was injured by being hit in the back with a hamper, 
her abdomen striking the corner of a counter. I think 
that these injuries were the predisposing cause of her 
recent illness” (Record, 26). 


It remains to observe that this “statement,” hearsay to the 
nth power and objected to on this and three other grounds, 
was not admitted for the purpose of contradicting the phy¬ 
sician as a witness, as the plaintiff’s attempt, just shown, to 
get history from him had been overruled; nor was he asked 
while on the stand anything about the said “suspieioned” 
statement; nor was he cross-examined at all (Record, 21); 
nor was the statement ottered or admitted for any limited pur¬ 
pose. But in the formal charge of the court it was specially 
called to attention, without limitation and over plaintiff’s 
exception (Record, 34), and there given the broadest and 
most conspicuous effect (Record. 33). 


V. Assignment of Error No. 11. 

It is further submitted, under assignment No. 11 (Record, 
14), that the court erred in refusing to permit the plaintiff, 
when on the witness stand, to testify how much the expense 
had been to her of the extra cost of dieting, necessary as a 
result of the accident of 1916 (Record, 19). 

It will be observed that the declaration as amended covered 
expense for “medical and surgical and hospital treatment” 
as elements of damage (Record, 4, 6, 9). Dieting should be 
held to be comprehended within the term “medical treat- 

6z 
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ineiit; in fact, most of us know that oftentimes all we get 
in the way of medical treatment on consulting physicians is 
a prescribed regimen of dieting. 


VI. Assignment of Error No. 12. 


It is further submitted, under assignment of error No. 1*2 
(Record, 14), that the court erred in refusing to compel 
witness Elbert to testify whether he observed while standing 
on the north sidewalk of E Street in the middle of the block 
between Twentieth and Twenty-first streets that he could see 
30 to 30 feet up Twentieth Street (Record, 24). 

Having testified, on direct examination, that he was an as¬ 
sistant engineer in the District government and had him¬ 
self made the plat of the vicinity around Twentieth Street 
between F and E streets with many measurements, and that 
the width of Twentieth Street and of E Street was 3*2 feet, 
it is submitted that it was entirely competent to ask him, on 
cross-examination, the question propounded. 


VII. Assignment of Error No. 13. 

This assignment (Record, 14) relates to the refusal of the 
court to charge the jury, in accordance with prayer No. 1 for 
plaintiff, as follows: 

‘The jury are instructed that if the defendant’s 
. driver was driving his team southward on 20th Street 
and any part of said team was east of the center ot 
said 20th Street it was a violation of the Police Regu¬ 
lations and constitutes negligence as a matter of law 
on the part of the defendant. Accordingly, if you 
find that the defendant’s wagon or team was driven 
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so that arn part thereof was east of the center line 
of said street, and that the position of the team or 
''agon was the direct cause of the collision, your ver¬ 
dict must be for the plaintiff” (Record. 30, 31). 

The effect of the proposition stated in this prayer is that if 

there was a violation of the traffic regulations by defendant in 

dming on the left hand side of the street, as pleaded by the 

plaintiff (Record, 2, 5), which was the direct cause of the 

collision, such a violation would constitute negligence as a 
matter of law. 

The evidence (Record, 16, 17) calls for such an explana¬ 
tion; nothing pertinent to the point was included in the 
charge; and it is submitted that this proposition is supported 
by the following authorities: 

Cap. Trac. Co. vs. Apple, 34 1). C. App., 559. 

Ewing vs. Chase, 37 D. C. App., 53. 

Deserant vs. Cerillos R. Co., 178 U. S., 409. 

VIII. Assignment of Error No. 14. 

Assignment of error No. 14 (Record, 14) is based on the 
refusal of the court to give the jury the following instruction 
as requested in prayer No. 5 for plaintiff: 

‘‘The jury are instructed that if the plaintiff was 
operating her car at a lawful rate of speed and was 
turning the corner at the northeast curb of 20th and 
' s,rec,s > as close to the curb line as it was practicable 
to drive in making the turn, she was legally entitled 
to assume that no vehicle would approach E Street 
from the north on the east side of 20th Street, because 
it would be unlawful to approach E Street from the 
north on the east side of 20th Street. And, accord- 
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ingly, until the plaintiff realized, or by the exercise 
of reasonable care could have realized, that the defend¬ 
ant's vehicle was approaching E Street on the east 
side of 20th Street, she was under no legal obligation 
to stop or divert her course, and would not be negli¬ 
gent in failing to do so” (Record, 31). 

This prayer was based directly on the evidence for the 
plaintiff set out on pages 16 and 17 of the record, and, with 
scrupulous care to protect the defendant's view of the matter, 
took into account exactlv what that evidence indicated. It 
went to the heart of the negligence and contributory negli¬ 
gence exactly as involved in the case and was a very im¬ 
portant explanation of the law, and really needed by the 
jury. The charge fails to mention this phase of the case, 
and the jury was left totally without explanation or instruc¬ 
tion thereon. It is submitted that the prayer was perfectly 
fair and embodied a perfectly sound principle of law, the 
refusal of which makes reversible error. 

If a plaintiff “had a right to assume that the street car was 
moving at a lawful rate of speed." or “had a right to act upon 
the theory that the motorman was looking ahead, as his duty 
required, and would in the performance of that duty, bring 
the car under control before reaching the crossing, so as to 
be able to stop it there if necessary,” as was laid down in 
W. R. & E. Co. vs. Stuart, 50 App. D. C., 74, 78; City & Sub. 
Ry. rs. Cooper, 32 App. D. C., 550, 557, and Cap. Trac. Co. 
vs. Apple, 34 App. D. C., 559, 572, surely the assumption by 
the plaintiff in this case that the defendant would drive on 
the right side of the street was likewise permissible and legal. 

Before closing, attention is called to a conversation of the 
plaintiff with Dr. Jackson set out on page 21 of record and 
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Dr. Jackson’s testimony on page 28; to Dr. White’s testimony 
set out at large on pages 22 and 23; to a quotation from a 
Weather Bureau report on page 28, and to an expense list 
on page 18. The inclusion in a bill of exceptions of such 
matter can serve only one purpose, to “color” the case for the 


defendant. None of such matter has anything to do with 
any exception. Almost entirely it goes to the mere credibil¬ 
ity of witnesses. The plaintiff submits that this inclusion of 
“coloring matter" is inappropriate, and has herself avoided 
an\ attempt to bring in anything, even the number of wit¬ 


nesses, foreign to the legal controversy here presented to the 
court. 


Respectfully submitted, 

THOMAS RUFFIN, 
Attorney for Appellant. 
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IN THE 


Court of appeals, Strict of Columbia 

October Term, 1923. 


No. 3990. 


Margaret M. Berry, Appellant, 

vs. 

Littlefield, Alvord & Co., Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

At the trial of this case in the Supreme Court of the 
District of Columbia, the jury returned a verdict in 
favor of the appellee, defendant below, and the judg¬ 
ment from which this appeal is taken was in due 
course entered. 

The tacts in the case are simple, the issues clear- 
cut, and we will endeavor to state them as clearly and 
succinctly as possible. 



The action was for damages in the sum of Ten 
Thousand Dollars ($10,000) (not Twenty Thousand 
Dollars ($20,000) as stated in plaintiff’s brief) for 
injuries alleged to have been suffered by plaintiff 
wdien the Ford automobile which she was driving col¬ 
lided with a two-horse wagon of the defendant on 20th 
Street, Northwest, in the City of Washington, District 
of Columbia, just north of its intersection with E 
Street, on the 17th day of October, 1916. 

At the trial in the lower court the plaintiff testified 
that at about one o’clock P.M. on the day of the acci¬ 
dent she was operating her Ford automobile w T est on 
E Street; that she w T as driving slowly; that she turned 
the corner to go north on 20th Street, as close to the 
east curb of 20th Street as she could go; that she had 
only proceeded a short distance north on 20th Street 
when she was run into by defendant’s team w T hich was 
proceeding south on 20th Street at a very rapid rate 
of speed, and w T as on the east or wrong side of the 
street (R., pp. 16-17); by reason of said collision plain¬ 
tiff alleges that she suffered permanent injuries to her 
body, limbs, right kidney, eyes, etc., and w T as com¬ 
pelled to incur great expense for medical and surgical 
treatment in endeavoring to be cured of her said in¬ 
juries (R., pp. 3, 6). 

Defendant produced many witnesses w T ho testified 
that at the time of the accident the defendant’s w T agon 
w r as proceeding south on 20th Street at a slow trot and 
was on the west or right-hand side of the street; that 
the plaintiff was driving her automobile west on E 
Street at a very rapid rate of speed and that as she 
turned north into 20th Street, which is only 32 feet 
wide, she was unable to turn close to the east curb of 
20th Street, but made a wide turn which carried her 
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automobile over to the west or right-hand side of the 
street and there she collided with defendant’s wagon 
about three feet from the west curb of 20th Street and 
about 35 feet north of the north curb of E Street (R 
pp. 24, 27-28). 

In addition to the above facts it appeared that on 
December 27, 1918, more than two years after the 
happening of the accident in question, the plaintiff, 
while in the store of Kami’s Sons, in this city, w^as in¬ 
jured by being struck in the back by a hamper on 
wheels, used to carry packages about the store and at 
the time of the accident being pushed by an employee 
of Kami’s Sons (R., p. 18). When plaintiff was struck 
she v T as knocked over a counter, striking her abdomen 
and causing internal injuries and suffering in the 
abdomen (R., pp. 18, 30). 

Thereafter, on October 1, 1919, plaintiff was oper¬ 
ated on for injuries which she now claims w^ere the di¬ 
rect result of the accident in question, and in her di¬ 
rect examination she testified as to the various items 
of expense connected with said operation (R., p. 18). 

Plaintiff having introduced in her case in chief testi¬ 
mony regarding the Kami accident, she was asked on 
cross-examination whether or not the injury alleged 
to have been received in Kami’s Store was a serious 
one. She belittled her injury and said that the acci¬ 
dent was not a serious one but v*as very minor, but 
upon further cross-examination she admitted that she 
had received from Kann’s Sons the sum of One Thou¬ 
sand Dollars ($1,000) in settlement of her claim (R., 
pp. 19, 20). 

The testimony also discloses that Mr. Samuel V. 
Hayden, the attorney v r ho represented her in the ne¬ 
gotiations for the settlement of her claim against 
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Kami’s Sons, represented to Kami’s Sons’ attorney, 
Mr. Craighill, that the operation of October 1, 1919, 
was caused bv the accident in Kami’s store on Decern- 
her 27, 1918 (R., p. 27). In support of his contention 
he advised Mr. Craighill that he had interviewed 
plaintiff’s doctors and that they had informed him that 
the accident in the instant case was too remote to have 
caused the injuries to the plaintiff, and in corrobora¬ 
tion of this statement he furnished Mr. Craighill with 
a written statement of Dr. J. T. Mann, one of the 
plaintiff’s physicians, made after the operation, in 
which he stated among other things the following (R., 
pp. 25, 26): 

“From the history given by Mrs. Berry that 
she was injured by being hit in the back with a 
hamper, her abdomen stricking the corner of a 
counter, 1 think that these injuries were the pre¬ 
disposing cause of her recent illness. ” 

In the case at bar the plaintiff testified in detail with 
regard to the various items of expense which she says 
were necessitated by reason of the injuries received 
in the accident in 1916 at the intersection of 20tli 
and E Streets, and for which she brought this 
suit. An itemized list of said expenses being set- 
out in the record on page 18. Mr. Craighill 
testified, however, that many, if not all, of the 
above referred to items were submitted to him by 
plaintiff’s attorney in the negotiations for the settle¬ 
ment of the accident in Kann’s Store and at that time 
it was contended by plaintiff, speaking through her at¬ 
torney, who was merely the plaintiff under another 
name, that these identical expenses were made neces- 
sarv by reason of the Kann accident (R., pp. 18, 27). 
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At the time of the settlement of the claim against 
Kami’s Sons, plaintiff’s attorney insisted that before 
any settlement was made, Mr. Craighill agree that the 
statement of Dr. Mann dated November 6, 1919, which 
had been furnished him by plaintiff’s attorney, would 

not be shown to the attorneys representing the defen¬ 
dant in this suit. 

I he propriety of proving any of the above narrated 
facts in connection with the accident in Kami’s Store 
is alleged to be error by the plaintiff, the questions 
being raised by her assignment of errors Nos. 13 4 5 
6, 7 and 8. 

ARGUMENT. 

Plaintiff’s first seven assignments of error deal 
av ith the admission and exclusion of evidence regard¬ 
ing the accident in Kann’s Store on December 27, 
1918, when plaintiff was injured by being struck in 
the back with a hamper. The eighth assignment of 
error deals with the charge of the court in relation to 
the above referred to testimony. All of this testimony 
bore directly upon the question of damages, either by 
v r ay of aggravation or mitigation, and v r e earnestly 
urge upon this Court that as the jury returned a ver¬ 
dict for the defendant this evidence could not have in 
any way affected plaintiff’s rights. The admissibility 
of this testimony could only have prejudiced plain¬ 
tiff’s rights in the event it misled the jury, and their 
verdict for the defendant shows conclusively that the 
question of damages was not taken into consideration, 
and, therefore, it could not upon any possible theorv 
have misled them. As this court speaking through 
Mr. Justice Morris said in the case of Burke v. 
Claughton, 12 App. D. C. 182: 





“It is well settled that even objectionable and 
inadmissible testimony which does not mislead 
the jury should not be permitted to disturb a ver¬ 
dict otherwise tree from irregularity. Union 
Consolidated Silver Mining Company v. Taylor, 
100 U. S. 37; Holmes v. Goldsmith, 147 U. S. 150, 
1G4.” 

We are confident, however, that all of this testimony 
was properly admitted and that the charge of the 
court was correct, and we will, therefore, endeavor to 
point out the fallacy of plaintiff’s arguments in rela¬ 
tion thereto. 

\ 

ASSIGNMENT OF ERRORS NOS. 1 AND 2. 

Plaintiff alleges that the trial justice erred in (1) 
requiring plaintiff to testify as to the amount she re¬ 
ceived in settlement of her claim against Kami’s Sons, 
and (2) in striking out the portion of plaintiff’s 
answer to said question, in which, after stating the 
amount received, she volunteered the remark: “and it 
was largely for the indignity-” (R., p. 20). 

The court will note that the first testimony of any 
kind, with regard to the Kami accident was given by 
the plaintiff on her examination in chief (R., p. 18). 
The matter being testified to by tbe plaintiff on her 
direct examination, surely it was competent for the 
defendant on cross-examination to elicit all facts and 
details in connection with said accident. 

“A fair and full cross-examination of a witness 
upon the subjects of his examination in chief, is 
the absolute right and not the mere privilege of 
the party against whom he is called, and a denial 
of this right is prejudicial and fatal error. It is 
only after this right has been substantially and 





fairly exercised that the allowance of the cross- 
examination becomes discretionary with the trial 
court.” Jones on Evidence, Volume 5, p. 18. 

“Where a general subject is entered upon in 
the examination in chief, the cross-examin¬ 
ing counsel may ask any relevant question on the 
general subject, and is not bound to follow the 
line of examination pursued by the adverse party. 
While the cross-examination is to be confined to 
the subject-matter of the examination in chief, 
‘subject-matter’ is not to be given any narrow or 
restricted meaning .” Jones on Evidence, Volume 
5, p. 114. (Italics ours.) 

On cross-examination, the plaintiff belittled the 
Kami accident and stated that it was not at all seri¬ 
ous but a very minor one. In view of this testimony 
we respectfully submit that it was the indubitable 
right of the defendant for the purpose of impeaching 
or testing the credibility of plaintiff to show that she 
received a very substantial sum in settlement of her 
claim. 

“It is proper to permit, upon cross-examina¬ 
tion the bringing out of anything tending to con¬ 
tradict, modify, or explain the testimony given by 
the witness on his direct examination.” Wash¬ 
ington Railway and Electric Company vs. Ditt 
man, 44 App. D. C. 89. 

Certainly plaintiff’s statement that the Kann ac¬ 
cident was a trifling affair does not ring true, when 
in the very next breath she says that she was paid the 
sum of One Thousand Dollars ($1,000) in settlement 
of her claim. 
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M lien plaintiff was asked on cross-examination the 
amount she received in settlement of her claim against 
Kami’s Sons she replied “They agreed on $1,000 and 

it was largely for the indignity-The striking 

from the record of this entirely voluntary remark by 
plaintiff is assigned as error. That portion of the 
answer was not responsive to the question and we re¬ 
spectfully submit should have been striken out bv the 
trial justice. There was no re-direct on the subject. 
We are confident that not even the plaintiff’s attorney 
will seriously argue to this Court that the striking out 
of this voluntary remark in any way prejudiced the 
rights of the plaintiff and in the absence of prejudicial 
error the judgment of the lower court will not be dis¬ 
turbed. Posey v. Hanson , 10 App. D. C. 496; Trover 
r. Smolick, 43 App. D. C. 150. 


ASSIGNMENT OF ERROR NO. 3. 

This assignment of error refers to the trial justice 
allowing the witness Craighill, the attorney for Kami’s 
Sons, to testify as to the amount paid plaintiff in set¬ 
tlement of her claim against that company. The court 
will bear in mind that the attorney who represented 
the plaintiff in the settlement of the controversy with 
Kami’s Sons, insisted before making any settlement, 
that Mr. Craighill agree not to give to the attorneys 

representing the defendant in this case any informa- 

* 

tion with regard to the claim made by plaintiff against 
Kami’s Sons. Plaintiff testified, on cross-examination, 
that she had received One Thousand Dollars ($1,000) 
in settlement of her claim against Kami’s Sons. De- 
tendant, on account of the badge of secrecy which had 
been imposed upon Kami’s attorney, was unable to 
know whether this statement was true or not unless he 
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had been allowed to ask the attorney for Kami’s Sons 
a out the matter when he was on the stand. 

We submit that there can be no question about the 
admissibility ot the amount received in settlement of 
tfte Kami controversy when that testimony is fur- 
ms e In the plaintiff; and as that testimony is al¬ 
ready in the case, can it be said if the same testimony 
is given by another witness, that it is prejudicial error, 
the testimony was also proper on the further ground 
that it had a tendanev to contradict plaintiff who 

testified that the Kann accident was a very minor one. 
(R., p. 19.) 

ASSIGNMENT OF ERRORS NOS. 4, 5, 6 AND 7. 

The above assignments of error all relate to the 
admissibility of testimony given by the witness Craig- 
hill, the attorney who represented Kami’s Sons in the 
settlement of plaintiff’s claim against that company, 
and the admissibility of certain documents furnished 
to the witness Craighill by plaintiff’s attorney in sup¬ 
port of his representations regarding plaintiff’s in- 
juries. 

Samuel V. Hayden was plaintiff’s attorney and con¬ 
ducted the negotiations for the settlement of her 
claim against Kami’s Sons (R., p. 29). This was ad¬ 
mitted by the plaintiff and shown bv evidence intro¬ 
duced by her (R, pp. 20, 29). 

Did Mr. Hayden have the authority to make repre¬ 
sentations, admissions, or declarations against her in¬ 
terest which would be binding upon plaintiff? 

Tn the case of Shoemaker v. Munsey, 37 App. D. C., 
95, the facts were as follows: On June 28, 1899, the 
owner of certain property in the City of Washington, 
ieased it to appellant, the Shoemaker Company, plain- 
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tiff below, for a period of ten years at the annual 
rental of Four Thousand Dollars ($4,000) and agreed 
to renew the lease for a further term of five years 
from and after the termination of the original tenancy 
at a rental per annum, and subject to the provisions 
and conditions of the original lease, on the basis of 
six per centum of the value of said real estate to be as¬ 
certained and fixed by disinterested appraisers to bo 
appointed, one by the lessor and the other by the 
lessee, its successors or assigns, with power in said 
two appraisers in case of disagreement to select an 
umpire whose decision would be final and binding 
upon all parties interested. 

During the term of the original lease, defendant 
Frank A. Munsey became the owner of the property 
subject to the lease. Prior to the expiration of the 
lease plaintiff gave defendant notice of its intention to 
avail itself of the right of renewal for a further term 
of five years. About two months after the expiration 
of the original lease plaintiff filed a bill in the Su¬ 
preme Court of the District of Columbia, averring 
among other things that the valuation of the property 
could not be ascertained but through the intervention 
of the court and praying accordingly. Defendant 
answered, and on bill and answer the court appointed 
three commissioners to ascertain the market value of 
the property and report their findings or those of a 
majority of them, “subject to the action of the court 
in respect of the approval, disapproval or modifying 
the same.” Two of the commissioners reported the 
value of the premises to be $103,652.50, and the other 
fixed the value at $75,000. The court ratified the re¬ 
port of the majority of the commissioners and fixed 
the value of the property at the sum ol $103,052.50 for 



11 



the Purpose of the renewal lease. The matter came 
to this Court on exceptions which were filed to the com- 
missioners’ report. 

Plaintiff attached as an exhibit to its bill and sub¬ 
sequently offered in evidence the affidavit of Wilton J. 
Lambert, who was defendant’s agent and attorney at 
the time the value of the property for purposes of 
taxation was fixed. In the blank affidavit submitted 
by the District Board of Equalization to property 
owners, which was filled out and sworn to by Lambert, 
appears the following questions and answers: 

Q. What is the true value of the ground above 
described ! 

A. $5.00 per foot, $129,615 for the entire lot. 

A\ hat is the true value of the improvements 
above described ? 

A. -. 


This court in passing upon the admissibility of the 
affidavit made by Mr. Lambert said, 1. c. 99: 

lhis testimony related to the property in con¬ 
troversy. It was the valuation fixed by defen¬ 
dant’s authorized agent as its true value. The 
method of ascertaining the true value fixed by the 
Board of Equalization was the same as that 
adopted by the court in instructing the commis¬ 
sioners in this case. This affidavit was the written 
sworn admission of defendant through his agent 
and attorney , in a matter where the statement of 
the agent must hi' treated as the declaration of the 
principal . It being against his interest , it was 
clearly admissible for what it was worth in de¬ 
termining the value defendant placed upon the 
property at the time the valuation for assessment 
purposes was madcd y (Italics ours.) 


i 
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In the case of Loomis v. New York etc. Railroad, 159 
Mass., 39, the court said: 

“An attorney or agent employed to present and 
collect a claim is impliedly authorized to state to 
the debtor what the claim is. The plaintiff could 
not have expected that her attorney would collect 
her claim from the defendant on demand without 
stating the nature and particulars of it, so that the 
defendant could understand it, and make an in¬ 
vestigation in regard to its validity. It was as 
much a part of his duty to state as nearly as pos¬ 
sible the precise place in the building where the 
accident happened if asked to as to state in what 
town or state the plaintiff was when she fell. The 
defendant’s letter of January 7, 1891, inquiring 
for particulars is competent in connection with 
the letter of January 10, which purports to be an 
answer to it, to show how the statement came to 
be made; and the two together, in connection with 
the first letter of January 5th, show conclusively 
that writing the words ‘she fell on the third or 
fourth step from the bottom of the stairway 
across the tracks from the waiting room, was 
strictlv within the authority of her attorney, em- 
ployed to present and collect her claim. The fact 
that they were not written by her own hand but 
by an agent who was acting under instructions 
through her husband, who was also her agent in 
the same business, affects the weight, but not the 
competency of the evidence. 1 Greenl. Ev. 
If 186, Marshall v. Cliff , 4 Camp. 133; Baring 
v. Clark, 19 Pick. 220; Woods v. Clark, 24 Pick. 
35, 39; Cooley v. Norton, 4 Cush. 93; Morse v . 
Connecticut River R. R., 6 Grey 450; Haven v. 
Donnelly, 12 Gray 361; Gott v. Dinsmore, 111 
Mass., 45; Me A coy v. Wright, 137 Mass. 207.” 


The above doctrine to the effect that an attorney 
may make admissions and representations binding 
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upon his client when acting within the actual or osten¬ 
sible scope of his authority is stated in 22 Corpus 
Juris, 393, as follows: 

“An attorney may make admissions of fact 
which will affect his client, provided his authority 
is made affirmatively to appear by evidence other 
than the declarations of the attorney, and that the 
statement is shown to have been made within the 
actual or ostensible scope of the authority dele¬ 
gated during the continuance of his agency and 
while engaged in a bona fide attempt to discharge 
the duties of his employment. * ’ 

In the case at bar Mr. Hayden was plaintiff’s duly 
authorized attorney, employed for the purpose of 
either bringing suit or adjusting her claim against 
Kanns Sons and any statements or representations 
made by him in an attempt to carry out his duty, as 
this court said in the case of Shoemaker v. Mimsey, 
37 App. D. C., 95, must be treated as the declarations 
of the principal. 

Plaintiff’s fourth assignment of error is that the 
lower court erred in permitting the witness Craighill, 
the attorney for Kami’s Sons, to testifv that Mr. Hay- 
den, plaintiff’s attorney, requested before he would 
give an alleged statement of Dr. Mann’s to the witness 
that Mr. Craighill would promise not to turn it over 
to the attorneys for the defendant in this case. 

This testimony was objected to on the ground that 
the same was hearsay and irrelevant. 

This testimony could not, under any thory, be con¬ 
sidered as hearsay, for any statements made by plain¬ 
tiff’s attorney while performing the very duties for 
which he was employed are to be treated as the decla¬ 
rations of the plaintiff. Shoemaker v. Munsey, 73 App. 
D. C., 95. 
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The testimony was not irrelevent for it bore directly 
upon plaintiff’s good faith in prosecuting the instant 
case. And can it be said that it is not a relc\ ant and ma¬ 
terial fact, in rebutting plaintiff’s good faith, to show 
that she placed a badge of secrecy on Mr. Craighill 
and made him promise not to divulge to the attorne\ * 
for the defendant in the case at bar the contents of Dr. 
Mann’s statement, which showed that in that physi¬ 
cian’s opinion, the injuries which she now claims this 
defendant is liable for, were caused by the accident in 
Kami’s store on December 27, 1018. To merely state 
such a proposition is to answer it. 

It is contended by plaintiff’s fifth assignment of 
error that the lower court erred in permitting the wit¬ 
ness Craighill to testify as to what claim was made by 
Mr. Hayden with regard to the injuries sustained by 
the plaintiff, and permitting said witness to testify as 
to what Mr. Hayden stated and read to him from a 
statement said to have been made to Mr. Hayden hv 
the plaintiff as to the accident in Kami’s store and in 
permitting said witness to testify that Mr. Hayden 
gave him a copy of a statement of T)r. Mann. Plain¬ 
tiff alleges that this testimony was objected to on the 
ground that (1) it went into a private compromise be¬ 
tween the plaintiff and another defendant; and (-) 
that it was hearsay and had no tendency to identify or 
distinguish the injuries caused by the two accidents. 

This is not correct. The witness.was asked w la 
claim was made by Mr. Hayden with regard to the in¬ 
juries sustained by Mrs. Berry in the Kami aeon 
dent. To this question the objection above referred 
to was made. There was no objection to the witness 
stating that “Mr. Hayden stated and read to him 
from a statement said to have been made to Mr. Hay- 


den by the plaintiff as to the accident in Kami’s Store” 
or to his testifying that “Mr. Hayden gave him a copy 
ot a statement of Dr. Mann” nor was there a motion 
made to strike out this testimony. That the admissi¬ 
bility of this testimony cannot be questioned here, is 
too well settled, to require more than the citation of 
some of the authorities: 

Hail road Co. v. Howard, 14 App. D. C., 262; 

Scott v. Harrell, 31 App. I). C., 45; 

Pittsburgh Construction Co. v. Gannon, 45 App 
D. C., 131. 

As we have already said, Mr. Hayden, plaintiff’s 
* to 110^ y while conducting the nego¬ 

tiations tor the settlement of the Kanns’ accident was 
merely the plaintiff under another name and any 
representations or statements made by him, while act¬ 
ing within the real or ostensible scope of his authority, 
were binding upon the plaintiff. 

The law favors the settlement of controversies out 
of court, for which reason a person is entitled to “buy 
his peace” or to endeavor to do so without danger of 
being prejudiced in case his efforts should fail. It is 
therefore well established that it is not permissible to 
show that one party to the litigation has offered to 
compromise. The reason for this rule of law is found 
in the fact that an offer of compromise if made tenta¬ 
tively and hypothetically, and with a view to avoiding 
controversy and saving the expense of litigation does 
not, in legal contemplation, involve an admission on 
the part of a defendant that he is legally liable or on 
the part of the plaintiff that his claim is groundless or 
even doubtful, and also if such evidence was received 
it would have a tendency to mislead the jury, who 







16 


might well take the offer to indicate what in law it 
does not indicate. The court can readily see that the 
reasons which prevent the proof of an offer of com¬ 
promise in a subsequent suit between the parties has 
no application to the case at bar. 

In the present case, however, the defendant did not 
show that a compromise was made but proved the 
statements of fact regarding plaintiff’s condition 
and injuries made by her attorney. Such statements 
are clearly admissible. 

In the case of M'Neil v. Holbrook, 12 Peters 84, the 
facts were as follows: 

An action of assumpsit was brought by Holbrook 
against M’Neil to recover the amount of four promis¬ 
sory notes made by the defendant; one of them pay¬ 
able to Holbrook, and three to other persons, who had 
indorsed them to Holbrook, who was the plaintiff in 
the court below. At the trial of the case the plaintiff 
offered to prove by a competent witness “that John 
M’Neil had repeatedly, and as late as the first of No¬ 
vember (the trial took place on the 11th ot that 
month), admitted his indebtedness upon these four 
promissory notes, and at that time offered to confess 
a judgment for the amount of principal and interest, 
upon certain terms, by which he was to be allowed 
time for the payment of part. The negotiation con¬ 
tinued until the 3rd of November, and was then only 
not completed from John M’Neil’s inability to pay the 
cash which he had in the first instance offered.” The 
counsel for the defendant objected to the admissibility 
of this evidence upon the ground that it was merely 
an offer on the part of the defendant to buy his peace, 
in the course of the negotiation for the settlement of 





the claim of the plaintiff, which had failed. The ob- 

was overruled by the court and the evidence 
given to the jury. 

The court in passing: upon this question, speaking 
through Mr. Chief Justice Taney, said: 

“We think the Circuit Court was right in ad¬ 
mitting the evidence above stated. * * * This was 
the acknowledgment of a fact by the defendant 
and not an offer to buy his peace, and we think 
the testimony was properly received; although 
the admission was made pending a negotiation to 
enlarge the time ot* payment. The case does not 
come within the reason or the principle which ex¬ 
cludes- offers to pay made by way of compromise 
upon a disputed claim, and to buy peace.” 

“Where the execution of the contract sued on is 
denied by the defendant a letter offering to com¬ 
promise the claim, and making an express recog¬ 
nition of the contract, is admissible in evidence as 
an admission of the execution of the contract.”_ 

Scofield cl al. v . Parlin and 0vendorff Co., 61 Fed. 
804. 


“A resolution adopted by the Board of Direct¬ 
ors of a corporation reciting that an officer of the 
corporation had in the past performed certain ser- 
% ices outside of the duties of his office for which 
he was entitled to compensation is competent evi¬ 
dence in a subsequent suit by the officer to recover 
for such services as an admission of fact by the 
corporation, although the resolution was passed in 
mi effort to compromise the claim .”—Montana 
Tonopah Mining Co. v. Dunlap, 19(5 Fed.. 612. 

The rule on this subject is stated under the head of 
Evidence.” 22 Corpus Juris, 349. 
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“Statements of facts independent of the conces¬ 
sion involved in an offer of compromise are com¬ 
petent as admissions, since they are supposed to 
have been made because of belief in their truth. 
This rule applies although such statements di¬ 
rectly relate to a compromise offer or were made 
pending compromise negotiations, or at an inter¬ 
view during which the terms of a compromise were 
discussed, or probably would not have been made 
at all except upon the assumption that they would 
facilitate a settlement. In other words, an ad¬ 
missible statement of fact need not be independent 
of the subject-matter of the controversy; it is suf¬ 
ficient if the statement is a distinct admission of 
a fact as distinguished from an offer to buy peace 
or settle a controversy.” 

And in the same volume at page 320 it is said: 

“It may be shown as an implied admission that 
the party claimed to be subject to a certain liabil¬ 
ity has paid the claims of others who were in the 
same position as the claimant.” 

In this case the only person who could raise an ob¬ 
jection to the witness CraighilPs testimony would be 
his client, Kami’s Sons, and as the lower court aptly 
remarked in overruling the plaintiff’s objection, “that 
involves no breach of confidence between Mr. Craighill 
and his client. This is a claim made by the attorney for 
Mrs. Berry, the plaintiff in this suit.” (B. p. 25.) 

Plaintiff also contends that it was error for the wit¬ 
ness Craighill to testify as to what Mr. Hayden stated 
and read to him from a statement said hv Mr. Hayden 
to have been made to him by the plaintiff regarding the 
Kami accident and its effect on her, although there was 
no objection to this testimony at the trial in the lower 
court. The statement referred to was a memorandum 
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made by Mr. Hayden, plaintiff’s attorney, of his inter¬ 
view with plaintiff. This memorandum contained all 
ot the contentions made by the plaintiff regarding her 
injuries, and surely it cannot be said that when she 
gives those facts to her attorney and employs and di¬ 
rects him, as her representative, to take them up with 
Kami’s Sons’ attorney that she is not bound by his rep- 
1 esentations. The entire memorandum, however, was 
put in evidence by the defendant without objection on 
I lie part of the plaintiff. Said memorandum dated 
March 29, 1919, is set forth in full in the Record 
at page 30. Plaintiff states therein that at that time 
she was still suffering from the Kann injury and that 

it caused an internal injury and suffering in her abdo- 
men. 

In the same assignment of error it is further alleged 
that the court erred in permitting the witness Craig- 
hill to testify that Mr. Hayden, plaintiff’s attorney, 
gave him a statement of Dr. Mann, plaintiff’s physic¬ 
ian, although as already stated there was no objection 
made to this testimony at the time of its introduction, 
and therefore the question of its admissibility will not 
be considered when raised for the first time in this 
Court. Scott v. Harrell, 31 App. D. C., 45; Pittsburgh 
Construction Co. v. Gannon, 46 App. D. C„ 131. 

Tt is difficult to conceive how anyone can contend that 
tlio more statement that such a paper was "iven the 
witness is prejudicial error. Not only was the testi¬ 
mony admissible, but the physician’s statement was 
perfectly competent evidence, as will be seen by an 
examination of the authorities submitted in opposition 

to the contentions raised by plaintiff’s seventh assign- 
ment of error. 
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Plaintiff’s sixth assignment of error is to the effect 

that the trial court erred in allowing the witness Craig- 

hill to testify as to whether or not Mr. Ilavden claimed 
• * 

the plaintiff’s operation was caused by the accident in 
Kami’s Store and made necessary by that accident, 
and permitting said witness to extend his answer to 
said question. The testimony was objected to on the 
grounds that: (1) It was irrelevant and incompetent; 
(2) Called for hearsay, and (3) Had no tendency to 
identify the injuries received in the accident involved 
in this suit nor to distinguish them from the injuries 
received in the Kami accident. 

The record on this point shows that Mr. Craighill tes¬ 
tified that Mr. Hayden stated to him that he had con¬ 
sulted a Dr. Harden and a Dr. Mann and that they ad¬ 
vised him that the operation had been caused by the 
Kami accident. Mr. Hayden submitted to Mr. Craig¬ 
hill a statement of plaintiff’s expenses, which included 
Dr. White’s bill of $250, and Dr. Mann’s bill of $150, 
or something around that; that Mr. Hayden stated that 
the physicians had advised him that the Littlefield, Al- 
vord accident was too remote to cause this operation, 
whereas the accident which had occurred a few months 
before being nearer in time was more apt to have 
caused the operation. Upon these representations 
which were made to Mr. Craighill, plaintiff’s claim 
was settled for the sum of One Thousand Dollars ($1,- 
000), and the action of her attorney in making that set¬ 
tlement was ratified by the plaintiff when she accepted 
the money received from Kann’s Sons. These facts not 
only went to the good faith of plaintiff’s claim, but they 
were directly contradictory of her testimony in this 
case that her internal injuries, the operation in 1919, 




and the expenses incident thereto were the direct result 
ol the accident at 20th and H Streets in 1916, for which 
she was seeking to recover in this case: 


“The credit of a witness may be impeached by 
proof that he has made statements out of court 
inconsistent with the testimony given in court. M 
Crawford vs. U. S., 30 App. D. C., 1. 


This testimony was not in violation of the rule 
against hearsay. Shoemaker v. Munsey, 37 App. D. C., 
95; Loomis v. N. Y., etc ., R. R . Co., 159 Mass., 39. 

In the case of Ross v. Salimen , 141 Fed., 504, the 
facts were as follows : 


The suit was for an injury by an automobile owned 
bv the defendant, and verdict was for the plaintiff. 
The plaintiff testified that she was riding in a wagon 
and the automobile came up behind and collided with 
her wagon, so there was sufficient to go to the jury on 
the question of negligence on the part of whoever op¬ 
erated the automobile. As to the ownership of the 
automobile by the defendant and as to whether or not 


it was being operated in his behalf, the defendant 
claimed there was no proper evidence, and moved the 
court to direct a verdict in his behalf, which motion was 
refused. The court in passing on the question held: 


“Tt must be admitted that the record is in some 
confusion as to what really occurred, but rejecting 
everything else we are satisfied that the full evi- 
dence was in the record and was never stricken out 
as claimed by the defendant, but stood through* 
out the trial. On an interview with plaintiff’s rep¬ 
resentative the defendant said : 4 1 am liable for the 
accident. Tt was my automobile. I am not trying 
to dodge the responsibility. He said that his auto- 
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mobile was a new or comparatively new one and 
his son and a man named Connor took it out to 
run it and find some defect that was in the auto¬ 
mobile. They were coming along Mechanic Street 
and they were both listening for a defect.’ If the 
facts were as thus stated by the defendant there 
could be not question as to the ownership of the 
automobile or as to the fact of its being operated 
in his behalf, or of the further fact that in con¬ 
nection with the negligence which we have stated 
the court could not properly take the case from 
the jury. It is claimed, however, that the state¬ 
ment was made hit the defendant as a matter not 
nithin his own knowledge. The admission of the 
statement, however, is in conformity with univer¬ 
sal practice; that it is enough to say that when a 
person charged as a defendant makes a statement 
under circumstances like those at bar whether of 
his own knowledge or not, it is for him to ascer¬ 
tain the facts and he makes himself responsible 
for what he says in reference thereto.” (Italics 
ours.) 

The seventh assignment of error raises the question 
of the admissibility of the typewritten statement of 
Dr. Mann which was furnished Mr. Craighill, by plain¬ 
tiffs attornev. This is a document that was submitted 
•* 

by plaintiff’s attorney to Mr. Craighill in support of 
her claim for damages; it set forth the nature and 
causes of plaintiff’s injuries and was directly opposed 
to her contentions made in the case at bar. 

“In an action on a life policy stipulating that 
proofs of death shall be evidence of the facts 
therein stated in behalf of insurer, a physician’s 
certificate in the proof of death is competent evi¬ 
dence for the defense as an admission by plain¬ 
tiff.” Cohen v. Metropolitan Life Insurance Co., 
147 N. Y. S. 434. 





“In an action by a beneficiary on a certificate 
of a benefit society, the plaintiff offered as proof 
of death of the insured a certificate from the 
Board of Health, in which suicide was stated as 
the cause of death. Held that the statement in the 
certificate as to cause of death became an admis¬ 
sion against the beneficiary. ,, Wagner v. Orden 
Allemania, 128 N. Y. S. 629. 

Hie statement was also admissible for the purpose 
of impeaching plaintiff, and because it had a direct 
bearing upon the question of whether or not she w r as 
prosecuting this suit in good faith. Plaintiff, through 
her attorney, when endeavoring to collect damages 
from Kami’s presented Dr. Mann’s certificate to slnnv 
that certain physical conditions, resulting in a surgical 
operation resulted from the injuries received in the 
Kami accident (R. p. 26). 

Plaintiff, through her attorneys, at the trial of the 
instant case, presented the same Dr. Mann as a wit¬ 
ness and, for the purpose of enhancing damages in 
this case, had him testify to the same physical con¬ 
ditions and the same operation that had been urged to 
secure substantial settlement from Kami’s. (P. p. 21.) 
To argue that defendant in this case did not have the 
right to this evidence is to deny the pow r er of a court 
to do justice, discover truth, and expose fraud. 

Plaintiff’s attorney in his brief raises a contention 
with regard to the proper identification of this state¬ 
ment but this contention is without merit w r hen w r e real¬ 
ize that his objections to the introduction of that paper 
were on the following grounds: (1) That it attempted 
to ?>-o info a private compromise between plaintiff and 
a different party; (2) it had no tendency to identify 
the injury; (3) that it was hearsay, and (4) that if 
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such paper was offered to contradict Dr. Mann in any 
particular no foundation had been laid for such contra¬ 
diction. 

As no objection was made to the genuineness of the 
paper at the time of its introduction in evidence, that 
question cannot be raised for the first time before this 
Court. 


“An objection that a paper offered in evidence 
was a copy comes too late when made for the first 
time on appeal.’’ Scoff v. Uarrelb , 21 App. I). C. 
45. 

The Court, admitting the above statement, said: 

“It h as cropped out in the case that there was 
an accident in which the plaintiff says injuries 
were sustained. Now it develops that there was 
an accident of a kind which resulted in her receiv¬ 
ing damages from Kanns Sons. There was a 
statement of injuries submitted on her behalf in 
support of that claim against Kanns Sons. T think 
that fairness in the case not only requires, but that 
it is for the benefit of both sides that that go in.” 


ASSIGNMENT OF ERROR NO. 8. 

I he only portion of the Court’s charge which was 
objected to was that part which dealt with the state¬ 
ment of Dr. Mann which was submitted by plaintiff’s 
attorney to the witness Craighill. (R. p. 34.) Plain¬ 
tiff’s attorney by this Assignment of Error and in his 
brief attempts to cover practically the entire portion 
of the Court’s charge dealing with the Kami accident. 
The impropriety of this is patent. 





“ I lie Court ot Appeals will only consider errors 
that are properly assigned and which have been 
called to the attention of the trial court and a rul¬ 
ing made thereon, and to which exceptions have 
been taken.” Cooper v. Sillers, 30 App. D C., 
567. 

“An assignment of error not predicated upon 
an exception will not be considered.” Scott v. 
Harrell, 31 App. D. C., 45. 

1 lie trial justice thought that the evidence in connec¬ 
tion with the Kami accident should be submitted to 
the jury, and we respectfully submit that this was a 
matter purely within his discretion. As this Court 
said in the case of Funk v. United States, 16 App 
D. C., 478: 

“Now whether a circumstance offered in evi¬ 
dence is material or relevant is primarily for the 
discretion of the court on the trial, and the exer¬ 
cise of his discretion therein under the conditions 
above stated ought not to be disturbed unless 
error to the possible prejudice of the accused is 
made reasonablv clear.” 

ASSIGNMENT OF ERROR NO. 9. 

The ninth assignment of error is based upon the 
court’s refusal to permit the witness Courtland to 
testify how far up 20th Street towards F he could see 
when he came out of the house on the sidewalk where 
he was on the day and time of the accident in ques¬ 
tion. The witness Courtland was offered as a witness 
for the plaintiff in her case in chief. He testified in 
detail with regard to the accident, its location, etc. (R., 
p. 28). The defendant offered many witnesses who 
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fixed tlio accident at a different place. Courtland was 
then offered in rebuttal to prove that from the point 
he was standing' in front of 2017 E Street that he could 
see up 20th Street a distance of from 36 to 40 feet and 
that from this position he could not see the point of 
collision. 

This testimony was apparently offered for the pur¬ 
pose of showing that the defendant’s witnesses were 
mistaken with regard to the point where they said that 
the collision occurred and it was therefore objected to 
as not being proper rebuttal testimony. This witness 
had fixed the scene of the accident in his examination 
in chief. The defendant’s witnesses had contradicted 
him and fixed the point of collision at a different point. 
If the court were to allow testimony of this kind the 
trial of a case would never end. 

The court in overruling the offer of the plaintiff 
said: “I have given both sides full opportunity to dis¬ 
close their case and am not going to open it up again.” 

“The mode of conducting trials, the order of 
proof and the time therefor are matters belonging 
to the practice of a trial court and should not be 
interfered with by an appellate court except 
where it is manifest that there has been surprise 
or prejudice to the opposite party.” Hardy v. 
Wise, 5 App. D. C. 108. 

ASSIGNMENT OF ERROR NO. 10. 

Dr. Mann, plaintiff’s physician, after testifying 
with regard to plaintiff’s condition and the operation 
of October 1, 1919, was asked whether or not he had a 
history of plaintiff’s case from which to make up his 
mind as to the cause of her condition. He answered 
affirmatively and he was then asked what the history 
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was This was objected to and the objection sustained 
by (he court. Plaintiff’s attorney by asking Dr. Mann 
or a history of plaintiff’s case was apparently call 

..i ,. t ioh were not connected 

with his diagnosis and treatment, such as the cause ot 
plaintiff’s illness or knowledge of the circumstances 
under which the injuries were received, and these 
facts are unquestionably not admissible in evidence. 


“Narrative 
rejected. ” 22 


statements to a physician are to be 
Corpus Juris, 268* 


Statements made bv the insured in such a case 
to Ins attending physician on the day after the 
alleged accident tending to show his bodily pain 
the location of the same, and the symptoms of his 
malady are admissible; but statements bv him to 
Ins physician tending to show that he received a 
strain on the day before, to which he attributed 
Ins condition, are inadmissible.” Patterson v. 
Ocean Accident and Guaranty Corp., 25 App. 
D. 0., 4b. 


The word “history” is very broad and from the 
question propounded to Dr. Mann it was impossible to 
tell whether or not it called for objectionable testi¬ 
mony or not, and as plaintiff made no proffer as to 
what she intended to prove by the witness, the excep- 
tion is without merit. 

This would he true, if we assume for the purpose of 
(his argument, that the history of plaintiff’s case was 
so material and important that its exclusion would 
have been prejudicial error had there been a specific 
offer of proof, but, as no specific offer was made the 
matter can not now be considered by this Court. This 
court in passing upon a similar question in the case of 
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Turner v. American Security and Trust Company , 29 
App. D. C., 460, said: 

“We think the witness was qualified to express 
an opinion, and had the opinion been offered it 
would have been error to have excluded it, but the 
appellant stopped short of a specific offer of 
proof of the opinion of the witness Comb. By the 
record it appears that the witness had an opinion. 
He was not permitted to state it. Counsel did not 
state and we cannot assume to know the opinion 
of the witness. DeForcst v. United States , 11 
App. D. C., 461. It suffices to say that upon 
the first assignment of error the judgment of the 
court below should not be reversed.” 

It is respectfully urged that even if a specific offer 
of proof had been made the testimony would not have 
been admissible. 

“A physician called as a witness by his patient 
may testify about the present symptoms of his 
patient and repeat the statement of the patient 
to him relating to such symptoms but would not be 
allowed to repeat the history of the case given T>y 
the patient during the examination.” Pannier - 
aide v. Postal Teleyrapli and Cable Co., 167 Mo. 
App. 533. 

ASSIGNMENT OF ERROR NO. 11. 

Plaintiff alleges that the lower court erred in refus¬ 
ing to permit the plaintiff to testify as to her expenses 
on account of the extra cost of dieting which she 
claims was necessary as a result of the accident in 
question. 

We submit (1) the question called for a conclusion, 
(2) it called for what was at best highly speculative, 





(o) theie was no proof of what the testimony would 
he, if received; and (4) this testimony could only have 
been relevant in the event of a verdict for plaintiff and 
as there was a verdict for the defendant the testimony 
with regard to damages was immaterial. 

ASSIGNMENT OF ERROR NO. 12. 

Assignment of error No. 12 is based upon the re¬ 
fusal of the trial court to allow the witness Elbert to 
testify on cross-examination whether he observed, 
while standing on the north sidewalk of E Street in 
the middle of the block between 20th and 21st Streets, 
that he could see 30 to 36 feet up 20th Street. The 
witness Elbert was a witness for the defendant. In his 
examination in chief he was called upon to identify a 
plat of the vicinity of the accident. He also gave cer¬ 
tain data with regard to the width of the streets as 
shown on said plat. 

The question as to what he observed with regard to 
the distance lie could see up 20th Street when standing 
on the north sidewalk of E Street at about the middle 
of the block was clearly not responsive to the direct 
examination and no foundation whatever was laid for 
such testimony. It assumes that witness was standing 
in the middle of the block on the north side of E 
Street, when there was absolutely no testimony to that 
effect. If the plaintiff had wished to ask witness this 
question it was a very simple thing to make him her 
witness, but under no possible circumstances could the 
question have been proper on cross-examination. 

ft 

“ It is proper to permit upon'cross-examination 
the bunging out. ot anything tending to contradict, 
modify or explain the testimony given by the wit- 




30 


ness on his direct examination or any logical in¬ 
ference resulting from it that may make for the 
party calling him. The general rule is that if a 
party wishes to examine a witness as to matters 
not coming within this limitation he must do so by 
making him his own witness and calling him as 
such in the subsequent progress of the case.” 
Washington Raihvay and Electric Company v, 
Dittman, 44 App. D. C. 


ASSIGNMENT OF ERROR NO. 13. 

Plaintiffs thirteenth assignment of error is based 
upon the refusal of the trial court to grant the follow¬ 
ing prayer: 


^ r i 


The jury are instructed that if the defen¬ 
dant’s driver was driving his team southward on 
20th Street and any part of said team was east 
of the center of 20th Street, it was a violation of 


the Police Regulations and constitutes negligence 
as matter of law on the part ol the defendant. 
Accordingly, if vou find that the defendant’s 
wagon or team was driven so that any part there 
of was east of the center line of said street and 
the position of the team or wagon was the direct 
cause the collision, your verdict must be for the 
plaintiff. ’ ’ 


The traffic regulation to 
as follows: 


which plaintiff refers 


is 


“Section 5. A vehicle shall keep over as near 
as practicable to the right hand curb so as to leave 
the center of the street free and open for over¬ 
taking traffic. The slower the speed the nearer 
the curb.” 


It is perfectly patent from an examination of the 
prayer and the regulation that the prayer is not a cor- 
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rect statement of the law. The only duty devolving 
upon the driver of a vehicle is to keep as close to the 
right hand curb as practicable and this does not mean 
that circumstances might not arise when it would be 
practicable for him to deviate from the right hand 
curb. For example, assume that a person was driving 
a vehicle north on 20th Street which is only 32 feet 
wide, and saw a large moving van backed up to the 
east curb oi 20th Street taking up more than one-half 
of the entire street. Can it be said that the driver of 
the vehicle in passing said moving van and in crossing 
the center line of 20th Street had violated the regula¬ 
tions? The proposition is self-answering. 

It is further respectfully submitted that the latter 
portion of the prayer is ambiguous and would not be 
readily understood by a jury of laymen, for unless ex¬ 
plained to the jury by the court it would leave entirely 
out of consideration the question of plaintiff’s con¬ 
tributory negligence. 

« 

i 

ASSIGNMENT OF ERROR NO. 14. 

The last and fourteenth assignment of error is 
based on the court’s refusal to grant the following 
prayer for the plaintiff: 

“The jury are instructed that if the plaintiff 
was operating her car at a lawful rate of speed 
and was turning the corner at the northeast curb 
of 20th and E Streets, as close to the curb line as 
it was practicable to drive in making the turn, 
she was legally entitled to assume that no vehicle 
would approach E Street from the north on the 
east side of 20th Street, because it would be un¬ 
lawful to approach E Street from the north on the 
east side of 20th Street. And, accordingly, until 

' O %/ 7 
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the plaintiff realized, or by the exercise of reason¬ 
able care could have realized, that the defendant’s 
vehicle was approaching E Street on the east side 
of 20th Street, she was under no legal obligation 
to stop or divert her course, and would not he 
negligent in failing to do so.” (R., p. 31.) 


This prayer like the one discussed in the preceding 
assignment of error is based upon the totally unwar¬ 
ranted and incorrect assumption that it is a violation 
of Section 5 of the Traffic Regulations if any portion 
of a vehicle at any time and under any circumstances, 
passes to the left of the center line of a street. 

The regulation only requires that a vehicle shall 
keep as near as practicable to the right hand curb so 
as to leave the center of the street free and clear for 


overtaking traffic. 

There are countless numbers of cases in which it 
would not be practicable for a vehicle not to cross the 
center line of the street. For example, assume that 
the vehicle itself was wider than one-half of the street; 
or that the District Government was digging a trench 
for the purpose of connecting water mains which ex¬ 
tended past the center of the street; or that the entire 
right hand side of the street was blocked for the pur¬ 
pose of repair; or that there had been a collision be¬ 
tween vehicles which closed the right hand side of the 
street. Is it to be said, as matter of law, that if a ve¬ 
hicle in passing the obstructions above referred to 
passed over or beyond the center line of the street, 
that it would be a violation of the regulation? Or that 
it is a violation of this regulation to drive on a very 
narrow street a vehicle that is wider than one-half of 
the street? The only municipal regulation pleaded re¬ 
fers to “overtaking” not “meeting” traffic. The ve- 
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lncles in this collision met head-on. The regulation 
supposes that when an “overtaking” vehicle passes 
one m front it will do so to the left. No driver has a 

right to assume” that conditions which will confront 
him or her, “around a street corner” will not involve 
the meeting of another vehicle to the left of the exact 
center of the street. Certainly no such assumption, as 
matter of law, as that asserted in this prayer exists. 

AVe respectfully submit that this prayer is not a cor¬ 
rect statement of the law and was properly refused by 
the trial justice. 

rile prayer is further objectionable for the reasons 
pointed out by this court in the case of Simpson v . 
Stein, 50 Wash. Law Rep., 776. 

In the Simpson Case, the issue was whether the de¬ 


fendant’s driver ran the plaintiff down from behind 
or whether the plaintiff turned his bicycle in front of 
or into or against defendant’s horse and thereby 
brought about a collision which resulted in his falling 
irom the bicycle and being severely injured. In that 
case the defendant asked that the following prayer 
be granted: 


“You are instructed that the driver of the 
wagon had the right to assume that the plain¬ 
tiff while riding his bicycle along the street would 
not do so in a careless or negligent manner.” 


This is in substance the same as plaintiff’s prayer 
which was refused by the trial court. This Court in 
passing upon the prayer said: 


“The issue raised by the evidence in the case 
was, did the driver as claimed by the plaintiff, 
run the plaintiff down from behind on the south 
side of the street within a few feet of the curb, or 
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did the latter, as contended by the defendant, turn 
his bicycle in front of the horse or into or against 
the horse and thereby bring about the collision 
* * *1 The court in its instructions fully covered 
the facts as they were contended for by the defen¬ 
dant and in clear and unmistakable language in¬ 
structed the jury that the verdict must be for the 
the defendant in case the plaintiff turned in front 
of the horse or ran into or against the horse. 
Those instructions were predicated not on what 
the defendant’s driver had a right to assume the 
plaintiff would or might do while riding his 
bicycle, but on what the plaintiff actually did ac¬ 
cording to the contention of the defendant. Hav¬ 
ing said to the jury that the plaintiff was not en¬ 
titled to recover if he did what the defendant 
claimed that he did, the court was not bound to go 
further and inform the jury that the defendant’s 
driver ‘had the right to assume that the plaintiff 
while riding his bicycle along the street would not 
do so in a careless or negligent manner.’ ” 

--« 

In the case at bar as in the Simpson case the court 
fully instructed the jury with regard to the respective 
rights of both the plaintiff and the defendant and 
what it was necessary for the plaintiff to prove in 
order to recover from the defendant. We respectfully 
submit that there was no error in the refusal of the 
prayer. 

CONCLUSION. 

We assert with confidence that a careful examina¬ 
tion of the record in this case will show that everv sub- 
stantial right of the plaintiff was preserved and that 
her rights have not been prejudiced by any ruling of 
the trial court. The issue in the case, which was sharp 
and clear-cut, was fairly submitted to the jury, and it 
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is respectfully submitted that the judgment entered on 
their verdict should be affirmed. 

Respectfully submitted, 


Washington, D. C., 
September 29, 1923. 


Frank J. Hogan, 
Edmund L. Jones, 
Attorneys for Appellee. 


